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be supplemented later in the pro-
ceeding, with the approval of the pre-
siding officer, upon a showing that the
material contained in the supplement
was not reasonably known by or avail-
able to the party when the submission
was made or that the relevance of the
material contained in the supplement
could not reasonably have been fore-
seen.

(d) If a party fails to comply substan-
tially and in good faith with this sec-
tion, the presiding officer may infer
that such failure was for the purpose of
withholding information that is unfa-
vorable to the party’s position, and
may make such further adverse infer-
ences and findings with respect to such
failure as are warranted.

(e) Parties may reference each oth-
er’s submissions. To reduce duplicative
submissions, parties are encouraged to
exchange and consolidate lists of docu-
mentary evidence. If a particular docu-
ment is bulky or in limited supply and
cannot reasonably be reproduced, and
it constitutes relevant evidence, the
presiding officer may authorize sub-
mission of a reduced number of copies.

(f) The presiding officer will rule on
questions relating to this section.

[55 FR 50293, Dec. 5, 1990, as amended at 57
FR 28087, June 24, 1992]

§179.85 Purpose of preliminary con-
ference.

The presiding officer will conduct
one or more preliminary conferences
for the following purposes:

(a) To determine the areas of factual
disagreement to be considered at the
hearing.

(b) To establish any necessary proce-
dural rules to control the course of the
hearing and the schedule for the hear-
ing.

(c) To group parties with substan-
tially similar interests, for purposes of
presenting evidence, making objec-
tions, cross-examination, and pre-
senting oral argument.

(d) To obtain stipulations and admis-
sions of facts.

(e) To take other action that may ex-
pedite the hearing.
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§179.86 Time and place of preliminary
conference.

A preliminary conference will com-
mence at the date, time, and place an-
nounced in the Notice of Hearing, or as
otherwise specified by the Adminis-
trator or presiding officer in a subse-
quent notice. The preliminary con-
ference may not commence until after
expiration of the time for filing notices
of participation under §179.42. The pre-
siding officer may specify that two or
more such conferences shall be held.

§179.87 Procedures
conference.

Parties in a hearing must appear at
the preliminary conference(s) prepared
to present a position on the matters
specified in §179.85. A preliminary con-
ference may be held by telephone, or
other electronic means, if appropriate.

(a) To expedite the hearing, parties
are encouraged to prepare in advance
for the conference. Parties should co-
operate with each other and should re-
quest information and begin prepara-
tion of testimony at the earliest pos-
sible time. Failure of a party to appear
at the preliminary conference or to
raise matters that could reasonably be
anticipated and resolved at that time
will not delay the progress of the hear-
ing, and constitutes a waiver of the
rights of the party regarding such mat-
ters as objections to the agreements
reached, actions taken, or rulings
issued. Such failure to appear may also
be grounds for striking the party’s par-
ticipation under §179.42(f).

(b) Each party shall bring to the pre-
liminary conference the following spe-
cific information, which will be filed
with the hearing clerk under §179.80:

(1) Any additional information to
supplement the submission which may
have been filed under §179.83, and/or
which may be filed if approved under
§179.83(c).

(2) A list setting forth each person
who has been identified as a witness
whose oral or written testimony will be
offered by the party at the hearing,
with a full curriculum vitae for each
and a summary of the expected testi-
mony (including a list of the principal
exhibits on which the witness will rely)
or a statement as to when such a sum-
mary will be furnished. A party may
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amend its witness and document list to
add, delete, or substitute witnesses or
documents.

(c) The presiding officer may hold
preliminary conferences off the record
in an effort to reach agreement on dis-
puted factual or procedural questions.

(d) The presiding officer shall issue
and file under §179.80 a written order
reciting the actions taken at each pre-
liminary conference and setting forth
the schedule for the hearing. The order
will control the subsequent course of
the hearing unless modified by the pre-
siding officer for good cause.

§179.89 Motions.

A motion, unless made in the course
of a preliminary conference or a tran-
scribed oral hearing before the pre-
siding officer, must be filed in the man-
ner prescribed by §179.80 and include a
draft order. A response may be filed
within 10 days of service of a motion.
The moving party has no right to
reply, except as permitted by the pre-
siding officer. The presiding officer
shall rule upon the motion.

§179.90 Summary decisions.

(a) After the hearing commences, a
party may file a written motion, with
or without supporting affidavits or
brief, for a summary decision on any
issue in the hearing. Any other party
may, within 10 days after service of the
motion, which time may be extended
for an additional 10 days for good cause
shown, serve opposing affidavits or
brief or countermove for summary de-
cision. The presiding officer may set
the matter for argument and call for
the submission of briefs if not sub-
mitted by the parties.

(b) The presiding officer will grant
the motion if the objections, requests
for hearing, other pleadings, affidavits,
and other material filed in connection
with the hearing, or matters officially
noticed, show that there is no genuine
disagreement as to any material fact
bearing on the issue and that a party is
entitled to summary decision.

(c) Affidavits should set forth facts
that would be admissible in evidence
and show affirmatively that the affiant
is competent to testify to the matters
stated. When a properly supported mo-
tion for summary decision is made, a

§179.93

party opposing the motion may not
rest upon mere allegations or denials
or general descriptions of positions and
contentions; affidavits or other re-
sponses must demonstrate specifically
that there is a genuine issue of mate-
rial fact for the hearing.

(d) Should it appear from the affida-
vits of a party opposing the motion
that for sound reasons stated, facts es-
sential to justify the opposition cannot
be presented by affidavit, the presiding
officer may deny the motion for sum-
mary decision, order a continuance to
permit affidavits or additional evi-
dence to be obtained, or issue other
just order.

(e) If a summary decision is not ren-
dered upon all issues or for all the re-
lief asked, and evidentiary facts need
to be developed, the presiding officer
will issue an order specifying the facts
that appear without substantial con-
troversy and directing further evi-
dentiary proceedings. The facts so
specified will be deemed established.

(f) A party may obtain interlocutory
review by the Administrator of a sum-
mary decision of the presiding officer.

§179.91 Burden of going forward; bur-
den of persuasion.

(a) The party whose request for an
evidentiary hearing was granted has
the burden of going forward in the
hearing with evidence as to the issues
relevant to that request for a hearing.

(b) The party or parties who contend
that a regulation satisfies the criteria
of section 408 or 409 of the FFDCA has
the burden of persuasion in the hearing
on that issue, whether the proceeding
concerns the establishment, modifica-
tion, or revocation of a tolerance or
food additive regulation.

§179.93 Testimony.

(a) The presiding officer will conduct
such proceedings as are necessary for
the taking of oral direct testimony and
for the conduct of oral examination of
witnesses by the parties. The presiding
officer shall limit oral examination to
prevent irrelevant, immaterial or un-
duly repetitious examination.

(b) Direct testimony shall be sub-
mitted in writing, except that the pre-
siding officer may order direct testi-
mony to be presented orally in those
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