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(e) Substantive criteria for use in con-
fidentiality determinations. Section 2.208
applies without change to information
to which this section applies, except
that information this is fuel economy
data is not eligible for confidential
treatment. No information to which
this section applies is voluntarily sub-
mitted information.

(f) [Reserved]

(g) Disclosure of information relevant to
a proceeding. (1) Under section 505(d)(1)
of the Act, any information to which
this section applies may be released by
EPA because of the relevance of the in-
formation to a proceeding under Title
V, Part A of the Act, notwithstanding
the fact that the information otherwise
might be entitled to confidential treat-
ment under this subpart. Release of in-
formation to which this section applies
because of its relevance to a proceeding
shall be made only in accordance with
this paragraph (g).

(2) The provisions of §2.301(g)(2) are
to be used as paragraph (g)(2) of this
section.

(3) The provisions of §2.301(g)(3) are
to be used as paragraph (g)(3) of this
section.

(4) The provisions of §2.301(g)(4) are
to be used as paragraph (g)(3) of this
section.

[50 FR 51663, Dec. 18, 1985]

Subpart C—Testimony by Employ-
ees and Production of Docu-
ments in Civil Legal Pro-
ceedings Where the United
States Is Not a Party
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§2.401 Scope and purpose.

This subpart sets forth procedures to
be followed when an EPA employee is
requested or subpoenaed to provide tes-
timony concerning information ac-
quired in the course of performing offi-
cial duties or because of the employee’s
official status. (In such cases, employ-
ees must state for the record that their
testimony does not necessarily rep-
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resent the official position of EPA. If
they are called to state the official po-
sition of EPA, they should ascertain
that position before appearing.) These
procedures also apply to subpoenas
duces tecum for any document in the
possession of EPA and to requests for
certification of copies of documents.

(a) These procedures apply to:

(1) State court proceedings (including
grand jury proceedings);

(2) Federal civil proceedings, except
where the United States, EPA or an-
other Federal agency is a party; and

(3) State and local legislative and ad-
ministrative proceedings.

(b) These procedures do not apply:

(1) To matters which are not related
to EPA;

(2) To Congressional requests or sub-
poenas for testimony or documents;

(3) Where employees provide expert
witness services as approved outside
activities in accordance with 40 CFR
part 3, subpart E (in such cases, em-
ployees must state for the record that
the testimony represents their own
views and does not necessarily rep-
resent the official position of EPA);

(4) Where employees voluntarily tes-
tify as private citizens with respect to
environmental matters (in such cases,
employees must state for the record
that the testimony represents their
own views and does not necessarily rep-
resent the official position of EPA).

(c) The purpose of this subpart is to
ensure that employees’ official time is
used only for official purposes, to
maintain the impartiality of EPA
among private litigants, to ensure that
public funds are not used for private
purposes and to establish procedures
for approving testimony or production
of documents when clearly in the inter-
ests of EPA.

§2.402 Policy on presentation of testi-
mony and production of documents.

(a) With the approval of the cog-
nizant Assistant Administrator, Office
Director, Staff Office Director or Re-
gional Administrator or his designee,
EPA employees (as defined in 40 CFR
3.102 (a) and (b)) may testify at the re-
quest of another Federal agency, or,
where it is in the interests of EPA, at
the request of a State or local govern-
ment or State legislative committee.
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(b) Except as permitted by paragraph
(a) of this section, no EPA employee
may provide testimony or produce doc-
uments in any proceeding to which this
subpart applies concerning information
acquired in the course of performing
official duties or because of the em-
ployee’s official relationship with EPA,
unless authorized by the General Coun-
sel or his designee under §§2.403
through 2.406.

§2.403 Procedures when voluntary tes-
timony is requested.

A request for testimony by an EPA
employee under §2.402(b) must be in
writing and must state the nature of
the requested testimony and the rea-
sons why the testimony would be in the
interests of EPA. Such requests are im-
mediately sent to the General Counsel
or his designee (or, in the case of em-
ployees in the Office of Inspector Gen-
eral, the Inspector General or his des-
ignee) with the recommendations of
the employee’s supervisors. The Gen-
eral Counsel or his designee, in con-
sultation with the appropriate Assist-
ant Administrator, Regional Adminis-
trator, or Staff Office Director (or, in
the case of employees in the Office of
Inspector General, the Inspector Gen-
eral or his designee), determines
whether compliance with the request
would clearly be in the interests of
EPA and responds as soon as prac-
ticable.

§2.404 Procedures when an employee
is subpoenaed.

(a) Copies of subpoenas must imme-
diately be sent to the General Counsel
or his designee with the recommenda-
tions of the employee’s supervisors.
The General Counsel or his designee, in
consultation with the appropriate As-
sistant Administrator, Regional Ad-
ministrator or Staff Office Director,
determines whether compliance with
the subpoena would clearly be in the
interests of EPA and responds as soon
as practicable.

(b) If the General Counsel or his des-
ignee denies approval to comply with
the subpoena, or if he has not acted by
the return date, the employee must ap-
pear at the stated time and place (un-
less advised by the General Counsel or
his designee that the subpoena was not
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validly issued or served or that the
subpoena has been withdrawn), produce
a copy of these regulations and respect-
fully refuse to provide any testimony
or produce any documents. United
States ex rel. Touhy v. Ragen, 340 U.S.
462 (1951).

(c) Where employees in the Office of
Inspector General are subpoenaed, the
Inspector General or his designee
makes the determination under para-
graphs (a) and (b) of this section in
consultation with the General Counsel.

(d) The General Counsel will request
the assistance of the Department of
Justice or a U.S. Attorney where nec-
essary to represent the interests of the
Agency and the employee.

§2.405 Subpoenas duces tecum.

Subpoenas duces tecum for documents
or other materials are treated the same
as subpoenas for testimony. Unless the
General Counsel or his designee, in
consultation with the appropriate As-
sistant Administrator, Regional Ad-
ministrator or Staff Office Director
(or, as to employees in the Office of In-
spector General, the Inspector General)
determines that compliance with the
subpoena is clearly in the interests of
EPA, the employee must appear at the
stated time and place (unless advised
by the General Counsel or his designee
that the subpoena was not validly
issued or served or that the subpoena
has been withdrawn) and respectfully
refuse to produce the subpoenaed mate-
rials. However, where a subpoena duces
tecum is essentially a written request
for documents, the requested docu-
ments will be provided or denied in ac-
cordance with subparts A and B of this
part where approval to respond to the
subpoena has not been granted.

§2.406 Requests for authenticated cop-
ies of EPA documents.

Requests for authenticated copies of
EPA documents for purposes of admis-
sibility under 28 U.S.C. 1733 and Rule 44
of the Federal Rules of Civil Procedure
will be granted for documents which
would otherwise be released pursuant
to subpart A. For purposes of Rule 44
the person having legal custody of the
record is the cognizant Assistant Ad-
ministrator, Regional Administrator,
Staff Office Director or Office Director



