Environmental Protection Agency

(v) The Administrator may require a
further showing in addition to the cer-
tified statement that corrective action
has been taken.

(vi) If the state fails to take appro-
priate corrective action and file a cer-
tified statement thereof within the
time prescribed by the Administrator,
the Administrator shall issue a supple-
mentary order withdrawing approval of
the State program. If the State takes
appropriate corrective action, the
Administrator shall issue a supple-
mentary order stating that approval of
authority is not withdrawn.

(vii) The Administrator’s supple-
mentary order shall constitute final
Agency action within the meaning of 5
U.S. 704.

(d) Withdrawal of authorization
under this section and the Act does not
relieve any person from complying
with the requirements of State law,
nor does it affect the validity of ac-
tions taken by the State prior to with-
drawal.

[53 FR 20776, June 1, 1988, as amended at 57
FR 5346, Feb. 13, 1992]

Subpart G—Eligible Indian Tribes

SOURCE: 58 FR 8183, Feb. 11, 1993, unless
otherwise noted.

§233.60 Requirements for eligibility.

Section 518(e) of the CWA, 33 U.S.C.
1378(e), authorizes the Administrator
to treat an Indian Tribe as eligible to
apply for the 404 permit program under
section 404(g)(1) if it meets the fol-
lowing criteria:

(a) The Indian Tribe is recognized by
the Secretary of the Interior.

(b) The Indian Tribe has a governing
body carrying out substantial govern-
mental duties and powers.

(c) The functions to be exercised by
the Indian Tribe pertain to the man-
agement and protection of water re-
sources which are held by an Indian
Tribe, held by the Untied States in
trust for the Indians, held by a member
of an Indian Tribe if such property in-
terest is subject to a trust restriction
an alienation, or otherwise within the
borders of the Indian reservation.

(d) The Indian Tribe is reasonably ex-
pected to be capable, in the Adminis-

§233.61

trator’s judgment, of carrying out the
functions to be exercised, in a manner
consistent with the terms and purposes
of the Act and applicable regulations,
of an effective section 404 dredge and
fill permit program.

[58 FR 8183, Feb. 11, 1993, as amended at 59
FR 64345, Dec. 14, 1994]

§233.61 Determination of Tribal eligi-
bility.

An Indian Tribe may apply to the Re-
gional Administrator for a determina-
tion that it meets the statutory cri-
teria which authorize EPA to treat the
Tribe in a manner similar to that in
which it treats a State, for purposes of
the section 404 program. The applica-
tion shall be concise and describe how
the Indian Tribe will meet each of the
requirements of §233.60. The applica-
tion should include the following infor-
mation:

(a) A statement that the Tribe is rec-
ognized by the Secretary of the Inte-
rior.

(b) A descriptive statement dem-
onstrating that the Tribal governing
body is currently carrying out substan-
tial governmental duties and powers
over a defined area. This Statement
should:

(1) Describe the form of the Tribal
government.

(2) Describe the types of govern-
mental functions currently performed
by the Tribal governing body, such as,
but not limited to, the exercise of po-
lice powers affecting (or relating to)
the health, safety, and welfare of the
affected population; taxation; and the
exercise of the power of eminent do-
main; and

(3) Identify the source of the Tribal
government’s authority to carry out
the governmental functions currently
being performed.

(©)(1) A map or legal description of
the area over which the Indian Tribe
asserts regulatory authority pursuant
to section 518(e)(2) of the CWA and
§233.60(c);

(2) A statement by the Tribal Attor-
ney General (or equivalent official)
which describes the basis for the
Tribe’s assertion under section 518(e)(2)
(including the nature or subject matter
of the asserted regulatory authority)
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