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landfill units shall have a permit incor-
porating the conditions identified in 
paragraph (e)(3) of this section; 

(2) All existing municipal solid waste 
landfill units shall have a permit incor-
porating the conditions identified in 
paragraph (e)(3) of this section by the 
deadlines identified in 40 CFR 258.1; 

(3) The state shall have the authority 
to impose requirements for municipal 
solid waste landfill units adequate to 
ensure compliance with 40 CFR part 
258. These requirements shall include: 

(i) General standards which achieve 
compliance with 40 CFR part 258, sub-
part A; 

(ii) Location restrictions for munic-
ipal solid waste landfill units which 
achieve compliance with 40 CFR part 
258, subpart B; 

(iii) Operating criteria for municipal 
solid waste landfill units which achieve 
compliance with 40 CFR part 258, sub-
part C; 

(iv) Design criteria for municipal 
solid waste landfill units which achieve 
compliance with 40 CFR part 258, sub-
part D; 

(v) Ground-water monitoring and cor-
rective action standards for municipal 
solid waste landfill units which achieve 
compliance with 40 CFR part 258, sub-
part E; 

(vi) Closure and post-closure care 
standards for municipal solid waste 
landfill units which achieve compli-
ance with 40 CFR part 258, subpart F; 
and 

(vii) Financial assurance standards 
for municipal solid waste landfill units 
which achieve compliance with 40 CFR 
part 258, subpart G. 

(f) For non-municipal, non-hazardous 
waste disposal units that receive 
CESQG waste, state law must require 
that: 

(1) Prior to construction and oper-
ation, all new non-municipal, non-haz-
ardous waste disposal units that re-
ceive CESQG hazardous waste shall 
have a permit incorporating the condi-
tions identified in paragraph (f)(3) of 
this section; 

(2) All existing non-municipal, non- 
hazardous waste disposal units that re-
ceive CESQG hazardous waste shall 
have a permit incorporating the condi-
tions identified in paragraph (f)(3) of 

this section by the deadlines identified 
in 40 CFR 257.5; 

(3) The state shall have the authority 
to impose requirements for non-munic-
ipal, non-hazardous waste disposal 
units that receive CESQG hazardous 
waste adequate to ensure compliance 
with 40 CFR part 257, subpart B. These 
requirements shall include: 

(i) General standards which achieve 
compliance with 40 CFR part 257, sub-
part B (§ 257.5); 

(ii) Location restrictions for non-mu-
nicipal, non-hazardous waste disposal 
units which achieve compliance with 40 
CFR 257.7 through 257.13; 

(iii) Ground-water monitoring and 
corrective action standards for non- 
municipal, non-hazardous waste dis-
posal units which achieve compliance 
with 40 CFR 257.21 through 257.28; and, 

(iv) Recordkeeping for non-munic-
ipal, non-hazardous waste disposal 
units which achieves compliance with 
40 CFR 257.30. 

§ 239.7 Requirements for compliance 
monitoring authority. 

(a) The state must have the author-
ity to: 

(1) Obtain any and all information 
necessary, including records and re-
ports, from an owner or operator of a 
Subtitle D regulated facility, to deter-
mine whether the owner or operator is 
in compliance with the state require-
ments; 

(2) Conduct monitoring or testing to 
ensure that owners and operators are 
in compliance with the state require-
ments; and 

(3) Enter any site or premise subject 
to the permit program or in which 
records relevant to the operation of 
Subtitle D regulated facilities or ac-
tivities are kept. 

(b) A state must demonstrate that its 
compliance monitoring program pro-
vides for inspections adequate to deter-
mine compliance with the approved 
state permit program. 

(c) A state must demonstrate that its 
compliance monitoring program pro-
vides mechanisms or processes to: 

(1) Verify the accuracy of informa-
tion submitted by owners or operators 
of Subtitle D regulated facilities; 

(2) Verify the adequacy of methods 
(including sampling) used by owners or 

VerDate Aug<04>2004 06:13 Aug 20, 2004 Jkt 203162 PO 00000 Frm 00309 Fmt 8010 Sfmt 8010 Y:\SGML\203162T.XXX 203162T



310 

40 CFR Ch. I (7–1–04 Edition) § 239.8 

operators in developing that informa-
tion; 

(3) Produce evidence admissible in an 
enforcement proceeding; and 

(4) Receive and ensure proper consid-
eration of information submitted by 
the public. 

§ 239.8 Requirements for enforcement 
authority. 

Any state seeking approval must 
have the authority to impose the fol-
lowing remedies for violation of state 
program requirements: 

(a) To restrain immediately and ef-
fectively any person by administrative 
or court order or by suit in a court of 
competent jurisdiction from engaging 
in any activity which may endanger or 
cause damage to human health or the 
environment. 

(b) To sue in a court of competent ju-
risdiction to enjoin any threatened or 
continuing activity which violates any 
statute, regulation, order, or permit 
which is part of or issued pursuant to 
the state program. 

(c) To sue in a court of competent ju-
risdiction to recover civil penalties for 
violations of a statute or regulation 
which is part of the state program or of 
an order or permit which is issued pur-
suant to the state program. 

§ 239.9 Intervention in civil enforce-
ment proceedings. 

Any state seeking approval must pro-
vide for intervention in the state civil 
enforcement process by providing ei-
ther: 

(a) Authority that allows interven-
tion, as a right, in any civil action to 
obtain remedies specified in § 239.8 by 
any citizen having an interest that is 
or may be adversely affected; or, 

(b) Assurance by the appropriate 
state agency that: 

(1) It will provide notice and oppor-
tunity for public involvement in all 
proposed settlements of civil enforce-
ment actions (except where immediate 
action is necessary to adequately pro-
tect human health and the environ-
ment); and, 

(2) It will investigate and provide re-
sponses to citizen complaints about 
violations; and, 

(3) It will not oppose citizen interven-
tion when permissive intervention is 
allowed by statute, rule, or regulation. 

Subpart D—Adequacy 
Determination Procedures 

§ 239.10 Criteria and procedures for 
making adequacy determinations. 

(a) The State Director seeking an 
adequacy determination must submit 
to the appropriate Regional Adminis-
trator an application in accordance 
with § 239.3. 

(b) Within 30 days of receipt of a 
state program application, the Re-
gional Administrator will review the 
application and notify the state wheth-
er its application is administratively 
complete in accordance with the appli-
cation components required in § 239.3. 
The 180-day review period for final de-
termination of adequacy, described in 
paragraph (d) of this section, begins 
when the Regional Administrator 
deems a state application to be admin-
istratively complete. 

(c) After receipt and review of a com-
plete application, the Regional Admin-
istrator will make a tentative deter-
mination on the adequacy of the state 
program. The Regional Administrator 
shall publish the tentative determina-
tion on the adequacy of the state pro-
gram in the FEDERAL REGISTER. Notice 
of the tentative determination must: 

(1) Specify the Regional Administra-
tor’s tentative determination; 

(2) Afford the public at least 30 days 
after the notice to comment on the 
state application and the Regional Ad-
ministrator’s tentative determination; 

(3) Include a specific statement of the 
areas of concern, if the Regional Ad-
ministrator indicates the state pro-
gram may not be adequate; 

(4) Note the availability for inspec-
tion by the public of the state permit 
program application; and 

(5) Indicate that a public hearing will 
be held by EPA if sufficient public in-
terest is expressed during the comment 
period. The Regional Administrator 
may determine when such a hearing is 
necessary to clarify issues involved in 
the tentative adequacy determination. 
If held, the public hearing will be 
scheduled at least 45 days from public 
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