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(e) After evaluating all public com-
ments the Administrator will make a
final decision by publishing in the FED-
ERAL REGISTER a regulatory amend-
ment or a denial of the petition.

[45 FR 33073, May 19, 1980, as amended at 51
FR 40636, Nov. 7, 1986; 57 FR 38564, Aug. 25,
1992; 60 FR 25540, May 11, 1995]

§260.21 Petitions for equivalent test-
ing or analytical methods.

(a) Any person seeking to add a test-
ing or analytical method to part 261,
264, or 265 of this chapter may petition
for a regulatory amendment under this
section and §260.20. To be successful,
the person must demonstrate to the
satisfaction of the Administrator that
the proposed method is equal to or su-
perior to the corresponding method
prescribed in part 261, 264, or 265 of this
chapter, in terms of its sensitivity, ac-
curacy, and precision (i.e., reproduc-
ibility).

(b) Each petition must include, in ad-
dition to the information required by
§260.20(b):

(1) A full description of the proposed
method, including all procedural steps
and equipment used in the method,;

(2) A description of the types of
wastes or waste matrices for which the
proposed method may be used;

(3) Comparative results obtained
from using the proposed method with
those obtained from using the relevant
or corresponding methods prescribed in
part 261, 264, or 265 of this chapter;

(4) An assessment of any factors
which may interfere with, or limit the
use of, the proposed method; and

(5) A description of the quality con-
trol procedures necessary to ensure the
sensitivity, accuracy and precision of
the proposed method.

(c) After receiving a petition for an
equivalent method, the Administrator
may request any additional informa-
tion on the proposed method which he
may reasonably require to evaluate the
method.

(d) If the Administrator amends the
regulations to permit use of a new test-
ing method, the method will be incor-
porated in “Test Methods for the Eval-
uation of Solid Waste: Physical/Chem-
ical Methods,” SW-846, U.S. Environ-
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mental Protection Agency, Office of
Solid Waste, Washington, DC 20460.

[45 FR 33073, May 19, 1980, as amended at 49
FR 47391, Dec. 4, 1984]

§260.22 Petitions to amend part 261 to
exclude a waste produced at a par-
ticular facility.

(a) Any person seeking to exclude a
waste at a particular generating facil-
ity from the lists in subpart D of part
261 may petition for a regulatory
amendment under this section and
§260.20. To be successful:

(1) The petitioner must demonstrate
to the satisfaction of the Adminis-
trator that the waste produced by a
particular generating facility does not
meet any of the criteria under which
the waste was listed as a hazardous or
an actutely hazardous waste; and

(2) Based on a complete application,
the Administrator must determine,
where he has a reasonable basis to be-
lieve that factors (including additional
constituents) other than those for
which the waste was listed could cause
the waste to be a hazardous waste, that
such factors do not warrant retaining
the waste as a hazardous waste. A
waste which is so excluded, however,
still may be a hazardous waste by oper-
ation of subpart C of part 261.

(b) The procedures in this Section
and §260.20 may also be used to petition
the Administrator for a regulatory
amendment to exclude from
§261.3(a)(2)(ii) or (c), a waste which is
described in these Sections and is ei-
ther a waste listed in subpart D, or is
derived from a waste listed in subpart
D. This exclusion may only be issued
for a particular generating, storage,
treatment, or disposal facility. The pe-
titioner must make the same dem-
onstration as required by paragraph (a)
of this section. Where the waste is a
mixture of solid waste and one or more
listed hazardous wastes or is derived
from one or more hazardous wastes, his
demonstration must be made with re-
spect to the waste mixture as a whole;
analyses must be conducted for not
only those constituents for which the
listed waste contained in the mixture
was listed as hazardous, but also for
factors (including additional constitu-
ents) that could cause the waste mix-
ture to be a hazardous waste. A waste
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which is so excluded may still be a haz-
ardous waste by operation of subpart C
of part 261.

(c) If the waste is listed with codes
“1”, “C”, “R”, or “E”, in subpart D,

(1) The petitioner must show that the
waste does not exhibit the relevant
characteristic for which the waste was
listed as defined in §261.21, §261.22,
§261.23, or §261.24 using any applicable
methods prescribed therein. The peti-
tioner also must show that the waste
does not exhibit any of the other char-
acteristics defined in §261.21, §261.22,
§261.23, or §261.24 using any applicable
methods prescribed therein;

(2) Based on a complete application,
the Administrator must determine,
where he has a reasonable basis to be-
lieve that factors (including additional
constituents) other than those for
which the waste was listed could cause
the waste to be hazardous waste, that
such factors do not warrant retaining
the waste as a hazardous waste. A
waste which is so excluded, however,
still may be a hazardous waste by oper-
ation of subpart C of part 261.

(d) If the waste is listed with code “T”
in subpart D,

(1) The petitioner must demonstrate
that the waste:

(i) Does not contain the constituent
or constituents (as defined in Appendix
VIl of part 261 of this chapter) that
caused the Administrator to list the
waste, using the appropriate test meth-
ods prescribed in “Test Methods for
Evaluating Solid Waste, Physical/
Chemical Methods,” EPA Publication
SW-846, as incorporated by reference in
§260.11; or

(ii) Although containing one or more
of the hazrdous constituents (as de-
fined in appendix VII of part 261) that
caused the Administrator to list the
waste, does not meet the criterion of
§261.11(a)(3) when considering the fac-
tors used by the Administrator in
§261.11(a)(3) (i) through (xi) under
which the waste was listed as haz-
ardous; and

(2) Based on a complete application,
the Administrator must determine,
where he has a reasonable basis to be-
lieve that factors (including additional
constituents) other than those for
which the waste was listed could cause
the waste to be a hazardous waste, that

20

40 CFR Ch. | (7-1-04 Edition)

such factors do not warrant retaining
the waste as a hazardous waste; and

(3) The petitioner must demonstrate
that the waste does not exhibit any of
the characteristics defined in §261.21,
§261.22, §261.23, and §261.24 using any
applicable methods prescribed therein;

(4) A waste which is so excluded,
however, still may be a hazardous
waste by operation of subpart C of part
261.

(e) If the waste is listed with the code
“H” in subpart D,

(1) The petitioner must demonstrate
that the waste does not meet the cri-
terion of §261.11(a)(2); and

(2) Based on a complete application,
the Administrator must determine,
where he has a reasonable basis to be-
lieve that additional factors (including
additional constituents) other than
those for which the waste was listed
could cause the waste to be a haz-
ardous waste, that such factors do not
warrant retaining the waste as a haz-
ardous waste; and

(3) The petitioner must demonstrate
that the waste does not exhibit any of
the characteristics defined in §261.21,
§261.22, §261.23, and §261.24 using any
applicable methods prescribed therein;

(4) A waste which is so excluded,
however, still may be a hazardous
waste by operation of subpart C of part
261.

(f) [Reserved for listing radioactive
wastes.]

(9) [Reserved for listing
wastes.]

(h) Demonstration samples must con-
sist of enough representative samples,
but in no case less than four samples,
taken over a period of time sufficient
to represent the variability or the uni-
formity of the waste.

(i) Each petition must include, in ad-
dition to the information required by
§260.20(b):

(1) The name and address of the lab-
oratory facility performing the sam-
pling or tests of the waste;

(2) The names and qualifications of
the persons sampling and testing the
waste;

(3) The dates of sampling and testing;

(4) The location of the generating fa-
cility;

(5) A description of the manufac-
turing processes or other operations

infectious
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and feed materials producing the waste
and an assessment of whether such
processes, operations, or feed materials
can or might produce a waste that is
not covered by the demonstration;

(6) A description of the waste and an
estimate of the average and maximum
monthly and annual quantities of
waste covered by the demonstration;

(7) Pertinent data on and discussion
of the factors delineated in the respec-
tive criterion for listing a hazardous
waste, where the demonstration is
based on the factors in §261.11(a)(3);

(8) A description of the methodolo-
gies and equipment used to obtain the
representative samples;

(9) A description of the sample han-
dling and preparation techniques, in-
cluding techniques used for extraction,
containerization and preservation of
the samples;

(10) A description of the tests per-
formed (including results);

(11) The names and model numbers of
the instruments used in performing the
tests; and

(12) The following statement signed
by the generator of the waste or his au-
thorized representative:

I certify under penalty of law that | have
personally examined and am familiar with
the information submitted in this dem-
onstration and all attached documents, and
that, based on my inquiry of those individ-
uals immediately responsible for obtaining
the information, | believe that the submitted
information is true, accurate, and complete.
I am aware that there are significant pen-
alties for submitting false information, in-
cluding the possibility of fine and imprison-
ment.

(i) [Reserved]

(J) After receiving a petition for an
exclusion, the Administrator may re-
quest any additional information
which he may reasonably require to
evaluate the petition.

(k) An exclusion will only apply to
the waste generated at the individual
facility covered by the demonstration
and will not apply to waste from any
other facility.

() The Administrator may exclude
only part of the waste for which the
demonstration is submitted where he
has reason to believe that variability
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of the waste justifies a partial exclu-
sion.

[45 FR 33073, May 19, 1980, as amended at 50
FR 28742, July 15, 1985; 54 FR 27116, June 27,
1989; 58 FR 46049, Aug. 31, 1994]

EDITORIAL NOTE: For information on the
availability of a guidance manual for peti-
tions to delist hazardous wastes, see 50 FR
21607, May 28, 1985.

§260.23 Petitions to amend 40 CFR
part 273 to include additional haz-
ardous wastes.

(a) Any person seeking to add a haz-
ardous waste or a category of haz-
ardous waste to the universal waste
regulations of part 273 of this chapter
may petition for a regulatory amend-
ment under this section, 40 CFR 260.20,
and subpart G of 40 CFR part 273.

(b) To be successful, the petitioner
must demonstrate to the satisfaction
of the Administrator that regulation
under the universal waste regulations
of 40 CFR part 273: Is appropriate for
the waste or category of waste; will im-
prove management practices for the
waste or category of waste; and will
improve implementation of the haz-
ardous waste program. The petition
must include the information required
by 40 CFR 260.20(b). The petition should
also address as many of the factors
listed in 40 CFR 273.81 as are appro-
priate for the waste or category of
waste addressed in the petition.

(c) The Administrator will grant or
deny a petition using the factors listed
in 40 CFR 273.81. The decision will be
based on the weight of evidence show-
ing that regulation under 40 CFR part
273 is appropriate for the waste or cat-
egory of waste, will improve manage-
ment practices for the waste or cat-
egory of waste, and will improve imple-
mentation of the hazardous waste pro-
gram.

(d) The Administrator may request
additional information needed to
evaluate the merits of the petition.

[60 FR 25540, May 11, 1995]

§260.30 Variances from classification
as a solid waste.

In accordance with the standards and
criteria in §260.31 and the procedures in
§260.33, the Administrator may deter-
mine on a case-by-case basis that the



