Environmental Protection Agency

claimant], hereby certify that the claim of
bodily injury [and/or] property damage
caused by an accidental release arising from
operating [owner’s or operator’s] under-
ground storage tank should be paid in the
amount of $[ 1-
[Signatures]

Owner or Operator

Attorney for Owner or Operator

(Notary)

Date
[Signatures]

Claimant(s)

Attorney(s) for Claimant(s)

(Notary)

Date
or (ii) A valid final court order establishing
a judgment against the owner or operator for
bodily injury or property damage caused by
an accidental release from an underground
storage tank covered by financial assurance
under this subpart and the Director deter-
mines that the owner or operator has not
satisfied the judgment.

(c) If the Director of the imple-
menting agency determines that the
amount of corrective action costs and
third-party liability claims eligible for
payment under paragraph (b) of this
section may exceed the balance of the
standby trust fund and the obligation
of the provider of financial assurance,
the first priority for payment shall be
corrective action costs necessary to
protect human health and the environ-
ment. The Director shall pay third-
party liability claims in the order in
which the Director receives certifi-
cations under paragraph (b)(2)(i) of this
section, and valid court orders under
paragraph (b)(2)(ii) of this section.

(d) A governmental entity acting as
guarantor under §280.106(e), the local
government guarantee without standby
trust, shall make payments as directed

by the Director under the cir-
cumstances described in §280.112 (a),
(b), and (c).

[58 FR 9052, Feb. 18, 1993]

§280.113 Release from the require-
ments.

An owner or operator is no longer re-
quired to maintain financial responsi-
bility under this subpart for an under-
ground storage tank after the tank has
been properly closed or, if corrective
action is required, after corrective ac-
tion has been completed and the tank

§280.114

has been properly closed as required by
40 CFR part 280, subpart G.

[53 FR 43370, Oct. 26, 1988. Redesignated at 58
FR 9051, Feb. 18, 1993]

§280.114 Bankruptcy or other inca-
pacity of owner or operator or pro-
vider of financial assurance.

(a) Within 10 days after commence-
ment of a voluntary or involuntary
proceeding under Title 11 (Bank-
ruptcy), U.S. Code, naming an owner or
operator as debtor, the owner or oper-
ator must notify the Director of the
implementing agency by certified mail
of such commencement and submit the
appropriate forms listed in §280.111(b)
documenting current financial respon-
sibility.

(b) Within 10 days after commence-
ment of a voluntary or involuntary
proceeding under Title 11 (Bank-
ruptcy), U.S. Code, naming a guarantor
providing financial assurance as debt-
or, such guarantor must notify the
owner or operator by certified mail of
such commencement as required under
the terms of the guarantee specified in
§280.96.

(c) Within 10 days after commence-
ment of a voluntary or involuntary
proceeding wunder Title 11 (Bank-
ruptcy), U.S. Code, naming a local gov-
ernment owner or operator as debtor,
the local government owner or oper-
ator must notify the Director of the
implementing agency by certified mail
of such commencement and submit the
appropriate forms listed in §280.111(b)
documenting current financial respon-
sibility.

(d) Within 10 days after commence-
ment of a voluntary or involuntary
proceeding under Title 11 (Bank-
ruptcy), U.S. Code, naming a guarantor
providing a local government financial
assurance as debtor, such guarantor
must notify the local government
owner or operator by certified mail of
such commencement as required under
the terms of the guarantee specified in
§280.106.

(e) An owner or operator who obtains
financial assurance by a mechanism
other than the financial test of self-in-
surance will be deemed to be without
the required financial assurance in the
event of a bankruptcy or incapacity of
its provider of financial assurance, or a
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§280.115

suspension or revocation of the author-
ity of the provider of financial assur-
ance to issue a guarantee, insurance
policy, risk retention group coverage
policy, surety bond, letter of credit, or
state-required mechanism. The owner
or operator must obtain alternate fi-
nancial assurance as specified in this
subpart within 30 days after receiving
notice of such an event. If the owner or
operator does not obtain alternate cov-
erage within 30 days after such notifi-
cation, he must notify the Director of
the implementing agency.

(f) Within 30 days after receipt of no-
tification that a state fund or other
state assurance has become incapable
of paying for assured corrective action
or third-party compensation costs, the
owner or operator must obtain alter-
nate financial assurance.

[58 FR 9053, Feb. 18, 1993]

§280.115 Replenishment of guarantees,
letters of credit, or surety bonds.

(@) If at any time after a standby
trust is funded upon the instruction of
the Director of the implementing agen-
cy with funds drawn from a guarantee,
local government guarantee with
standby trust, letter of credit, or sur-
ety bond, and the amount in the stand-
by trust is reduced below the full
amount of coverage required, the
owner or operator shall by the anniver-
sary date of the financial mechanism
from which the funds were drawn:

(1) Replenish the value of financial
assurance to equal the full amount of
coverage required, or

(2) Acquire another financial assur-
ance mechanism for the amount by
which funds in the standby trust have
been reduced.

(b) For purposes of this section, the
full amount of coverage required is the
amount of coverage to be provided by
§280.93 of this subpart. If a combination
of mechanisms was used to provide the
assurance funds which were drawn
upon, replenishment shall occur by the
earliest anniversary date among the
mechanisms.

[58 FR 9053, Feb. 18, 1993]

40 CFR Ch. | (7-1-04 Edition)

§280.116 Suspension of enforcement.
[Reserved]

Subpart I—Lender Liability

SOURCE: 60 FR 46711, Sept. 7, 1995, unless
otherwise noted.

§280.200 Definitions.

(a) UST technical standards, as used in
this subpart, refers to the UST pre-
ventative and operating requirements
under 40 CFR part 280, subparts B, C, D,
G, and §280.50 of subpart E.

(b) Petroleum production, refining, and
marketing.

(1) Petroleum production means the
production of crude oil or other forms
of petroleum (as defined in §280.12) as
well as the production of petroleum
products from purchased materials.

(2) Petroleum refining means the
cracking, distillation, separation, con-
version, upgrading, and finishing of re-
fined petroleum or petroleum products.

(3) Petroleum marketing means the dis-
tribution, transfer, or sale of petro-
leum or petroleum products for whole-
sale or retail purposes.

(¢) Indicia of ownership means evi-
dence of a secured interest, evidence of
an interest in a security interest, or
evidence of an interest in real or per-
sonal property securing a loan or other
obligation, including any legal or equi-
table title or deed to real or personal
property acquired through or incident
to foreclosure. Evidence of such inter-
ests include, but are not limited to,
mortgages, deeds of trust, liens, surety
bonds and guarantees of obligations,
title held pursuant to a lease financing
transaction in which the lessor does
not select initially the leased property
(hereinafter “lease financing trans-
action”), and legal or equitable title ob-
tained pursuant to foreclosure. Evi-
dence of such interests also includes
assignments, pledges, or other rights to
or other forms of encumbrance against
property that are held primarily to
protect a security interest. A person is
not required to hold title or a security
interest in order to maintain indicia of
ownership.

(d) A holder is a person who, upon the
effective date of this regulation or in

510



