Environmental Protection Agency

affected by a State’s action or omission
may request Regional review of such
action or omission, but must first sub-
mit a petition for review to the State
agency that made the initial decision.
The State agency will make a final de-
cision in accordance with procedures
set forth in the delegation agreement.
The State must provide, in writing,
normally within 45 days of the date it
receives the petition, the basis for its
decision regarding the disputed action
or omission. The final State decision
must be labeled as such and, if adverse
to the applicant or grantee, must in-
clude notice of the right to request Re-
gional review of the State decision
under this section. A State’s failure to
address the disputed action or omission
in a timely fashion, or in writing, will
not preclude Regional review.

(b) Requests for Regional
must include:

(1) A copy of any written State deci-
sion.

(2) A statement of the amount in dis-
pute,

(3) A description of the
volved, and

(4) A concise statement of the objec-
tions to the State decision.

The request must be filed by registered
mail, return receipt requested, within
thirty days of the date of the State de-
cision or within a reasonable time if
the State fails to respond in writing to
the request for review.

(c) The Region shall determine
whether the State’s review is com-
parable to a dispute decision official’s
(DDO) review pursuant to 40 CFR part
30, subpart L. If the State’s review is
comparable, Regional review of the
State’s decision will be conducted by
the Regional Administrator. If the
State’s review is not comparable, the
DDO will review the State’s decision
and issue a written decision. Review of
either a Regional Administrator or
DDO decision may be requested pursu-
ant to subpart L.

review

issues in-
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(a) Public participation during the
development, review, approval, and

Public participation.

§35.3100

substantial revision of the delegation
agreement will be in accordance with
the requirements of section 101(e) of
the Act, part 25 of this chapter, and
this subpart.

(b) The Regional Administrator or
the State, as mutually agreed, will
make the draft delegation agreement,
any proposed substantial amendment
to the delegation agreement, and the
proposed annual overview program,
available to the public for comment,
and provide notice of availability, suf-
ficiently in advance of execution to
allow for timely comment.

(c) If, based on comments received,
the Regional Administrator or State
determines that significant interest ex-
ists, the State and EPA will consult
with interested and affected groups and
citizens prior to execution of the dele-
gation agreement, substantial amend-
ment, or annual overview program. If
the Regional Administrator or State
determines that significant interest
and desire for a public meeting exist,
the Region or State will hold one or
more public meetings at least 30 days
prior to execution.

Subpart K—State Water Pollution
Control Revolving Funds

AUTHORITY: Sections 205(m), 501(a) and
title VI of the Clean Water Act, as amended,
33 U.S.C. 1285(m), 33 U.S.C. 1361(a), 33 U.S.C.
1381-1387.

SOURCE: 55 FR 10178, Mar. 19, 1990, unless
otherwise noted.

§35.3100 Policy and purpose.

(a) The Agency intends to implement
the State water pollution control re-
volving fund program in a manner that
preserves for States a high degree of
flexibility for operating their revolving
funds in accordance with each State’s
unique needs and circumstances. The
purpose of these regulations is to ad-
vance the general intent of title VI of
the Clean Water Act, which is to en-
sure that each State’s program is de-
signed and operated to continue pro-
viding assistance for water pollution
control activities in perpetuity.

(b) These regulations reflect statu-
tory and program requirements that
have been previously published in the
Initial Guidance for State Revolving

615



§35.3105

Funds, which was signed by the Assist-
ant Administrator for Water on Janu-
ary 28, 1988, and the supplementary
memorandum to the Initial Guidance
for State Revolving Funds, which was
signed by the Assistant Administrator
for Water on September 30, 1988. Copies
of both documents can be obtained by
writing the Office of Municipal Pollu-
tion Control (WH-546), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

(c) These regulations supplement
title VI by codifying all major program
requirements, applicable to the SRF
program. EPA will not impose addi-
tional major program requirements
without an opportunity for affected
parties to comment. The process for
amending this regulation to incor-
porate these requirements will begin
within three months of their issuance.

§35.3105 Definitions.

Words and terms that are not defined
below and that are used in this rule
shall have the same meaning they are
given in 40 CFR part 31 and 40 CFR part
35, subpart I.

(a) Act. The Federal Water Pollution
Control Act, more commonly known as
the Clean Water Act (Pub. L. 92-500), as
amended by the Water Quality Act of
1987 (Pub. L. 100-4). 33 U.S.C. 1251 et seq.

(b) Binding Commitment. A legal obli-
gation by the State to a local recipient
that defines the terms for assistance
under the SRF.

(c) Capitalization Grant. The assist-
ance agreement by which the EPA obli-
gates and awards funds allotted to a
State for purposes of capitalizing that
State’s revolving fund.

(d) Cash draw. The transfer of cash
under a letter of credit (LOC) from the
Federal Treasury into the State’s SRF.

(e) Disbursement. The transfer of cash
from an SRF to an assistance recipi-
ent.

(f) Equivalency projects. Those section
212 wastewater treatment projects con-
structed in whole or in part before Oc-
tober 1, 1994, with funds “directly made
available by” the capitalization grant.
These projects must comply with the
requirements of section 602(b)(6) of the
Act.

40 CFR Ch. | (7-1-04 Edition)

(g) Funds “directly made available by”
capitalization grants. Funds equaling
the amount of the grant.

(h) Payment. An action by the EPA to
increase the amount of capitalization
grant funds available for cash draw
from an LOC.

(i) SRF. State water pollution control
revolving fund.

§35.3110 Fund establishment.

(a) Generally. Before the Regional Ad-
ministrator (RA) may award a capital-
ization grant, the State must establish
an SRF that complies with section 603
of the Act and this rule.

(b) SRF accounts. The SRF can be es-
tablished within a multiple-purpose
State financing program. However, the
SRF must be a separate account or se-
ries of accounts that is dedicated solely
to providing loans and other forms of
financial assistance, but not grants.

(c) SRF administration. The SRF must
be administered by an instrumentality
of the State that is empowered to man-
age the Fund in accordance with the
requirements of the Act. Where more
than one agency of the State is in-
volved in administering the activities
of the State’s program, the functions
and the relationships of those agencies
must be established to the satisfaction
of the RA.

(d) Documentation of the establishment
of an SRF program. (1) As part of its ini-
tial application for the capitalization
grant, the State must furnish the RA
with documentation of the establish-
ment of an SRF and designation of the
State instrumentality that will admin-
ister the SRF in accordance with the
Act.

(2) With each capitalization grant ap-
plication, the State’s Attorney General
(AG), or someone designated by the
AG, must sign or concur in a certifi-
cation that the State legislation estab-
lishing the SRF and the powers it con-
fers are consistent with State law, and
that the State may legally bind itself
to the terms of the capitalization grant
agreement.

(3) Where waiting for the AG’s signa-
ture or concurrence would by itself sig-
nificantly delay awarding the first
grant (i.e., there are no other issues
holding up the award), the head or
chief legal officer of the State agency
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