§35.3155

(ii) The IUP must describe the cri-
teria and method the State will use to
select section 212 treatment work
project priority list and projects or
programs to be funded as eligible ac-
tivities for nonpoint sources and estu-
ary protection management programs.

(¢) Amending the IUP. The IUP
project list may be changed during the
year under provisions established in
the IUP as long as the projects have
been previously identified through the
public participation process.

(Approved by the Office of Management and
Budget under control number 2040-0118)

§35.3155 Payments.

(a) Payment schedule. The State must
include with each application for a cap-
italization grant a draft payment
schedule based on the State’s projec-
tion of binding commitments in its
IUP. The payment schedule and the
specific criteria establishing the condi-
tions under which the State may draw
cash from its LOC shall be jointly es-
tablished by the Agency and the State
and included in the capitalization
grant agreement. Changes to the pay-
ment schedule, which may be nego-
tiated during the year, will be effected
through an amendment to the grant
agreement.

(b) Estimated disbursements. With the
first application for a capitalization
grant, the State shall submit a sched-
ule that reflects, by quarters, the esti-
mated disbursements from that grant
for the year following the grant award
date. At the end of the third quarter of
each Federal fiscal year thereafter, the
State must provide the Agency with a
schedule of estimated disbursements
for the following Federal fiscal year.
The State must advise the Agency
when significant changes from the
schedule of estimated disbursements
are anticipated. This schedule must be
developed in conformity with the pro-
cedures applicable to cash draws in
§35.3160 and must be at a level of detail
sufficient to allow the Agency and the
State to jointly develop and maintain a
forecast of cash draws.

(c) Timing of payments. Payments to
the LOC from a particular grant will
begin in the quarter in which the grant
is awarded and will end no later than
the earlier of eight quarters after the
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capitalization grant is awarded or
twelve quarters after advices of allow-
ances are issued to the Regions.

(d) General payment and cash draw
rules. (1) Except as described in
§§35.3160(e) and 35.3160(g), payments
will be based on the State’s schedule of
binding commitments.

(2) The SRF or assistance recipient
must first incur a cost, but not nec-
essarily disburse funds for that cost, on
an activity for which the State has en-
tered into a binding commitment, in
order to draw cash.

(3) Cash draws will be available only
up to the amount of payments made.

(4) For loans or for refinancing or
purchasing of municipal debt, plan-
ning, design and associated pre-build-
ing costs that are within the scope of a
project built after March 7, 1985, may
be included in the assistance agree-
ment regardless of when they were in-
curred, provided these costs are in con-
formity with title VI of the Act. The
State may draw cash for these incurred
pre-building costs immediately upon
executing an assistance agreement.

(5) A State may draw cash from the
LOC equal to the proportional Federal
share at which time the State will pro-
vide its proportional share. The Fed-
eral proportional share will be 83% per-
cent of incurred costs and the State’s
proportional share will be 16%s percent
of the incurred costs, except as de-
scribed below.

(i) Where the State provides funds in
excess of the required 20 percent
match, the proportional Federal share
drawn from the LOC will be the ratio of
Federal funds in the capitalization
grant to the sum of the capitalization
grant and the State funds. Alter-
natively, the State may identify a
group of activities approximately equal
to 120 percent of the grant amount, and
draw cash from the LOC for 83% per-
cent of the incurred costs of the identi-
fied activities.

(i) The Federal proportional share
may exceed 83%s percent where a State
is given credit for its match amount as
a result of funding activities in prior
years (but after March 7, 1985), or for
banking excess match in the SRF in
prior years and disbursing these
amounts prior to drawing cash. If the
entire amount of the State’s required
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match has been disbursed in advance,
the Federal proportional share would
be 100 percent.

§35.3160 Cash draw rules.

(a) Loans. The State may draw cash
from the LOC when the SRF receives a
request from a loan recipient, based on
incurred costs, including prebuilding
and building costs.

(b) Refinance or purchase of municipal
debt. (1) Cash draw for completed con-
struction. Except as indicated in para-
graph (b)(2) of this section, cash draws
shall be made at a rate no greater than
equal amounts over the maximum
number of quarters that payments can
be made, pursuant to §35.3155(c), and up
to the portion of the LOC committed to
the refinancing or purchase of the local
debt. Cash draws for incurred building
costs will generally be treated as refi-
nanced costs.

(2) The State may immediately draw
cash for up to five percent of each fis-
cal year’s capitalization grant or two
million dollars, whichever is greater,
to refinance or purchase local debt.

(3) Projects or portions of projects
not constructed. The State may draw
cash based on incurred construction
costs, as set forth in §35.3160(a).

(4) Incremental disbursement bonds.
For the purchase of incremental dis-
bursement bonds from local govern-
ments, cash draws will be based on a
schedule that coincides with the rate
at which construction related costs are
expected to be incurred for the project.

(c) Purchase of insurance. The State
may draw cash to purchase insurance
as premiums are due.

(d) Guarantees and security for bonds.
(1) Cash draw in the event of default. In
the event of an imminent default in
debt service payments on the guaran-
teed/secured debt, the State can draw
cash immediately up to the total
amount of the LOC committed to the
guarantee/security. If a balance re-
mains in the guarantee portion of the
LOC reserve after the default is cov-
ered, the State must negotiate a re-
vised schedule for the remaining
amount of the guarantee/security.

(2) Cash draw in the absence of de-
fault. (i) The State can draw cash up to
the amount of the LOC dedicated for
the guarantee or security in accord-
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ance with a schedule based on the na-
tional title 1l annual outlay rate (Yr 1:
7%; Yr 2: 35%; Yr 3: 26%; Yr 4: 20%; Yr
5: 12%), or actual construction cost. In
the latter case, the amount of the cash
draw would be the actual construction
costs multiplied by the Federal share
of the reserve multiplied by the ratio
of the reserve to either the amount
guaranteed or the proceeds of the bond
issue.

(i) In addition, in the case of a secu-
rity the State can identify a group of
projects whose value equals approxi-
mately the total of that portion of the
LOC and the State match dedicated as
a security. The State can then draw
cash based on the incurred construc-
tion costs of the selected projects only,
multiplied by the ratio of the Federal
portion of the security to the entire se-
curity.

(3) Aggressive leveraging exception.
Where the cash draw rules discussed in
§35.3160(d) would significantly frustrate
a State’s program, the Agency may
permit an exception to these cash draw
rules and provide for a more acceler-
ated cash draw, where the State can
demonstrate that:

(i) There are eligible projects ready
to proceed in the immediate future
with enough costs to justify the
amount of the secured bond issue;

(ii) The absence of cash on an accel-
erated basis will substantially delay
these projects;

(iii) If accelerated cash draws are al-
lowed, the SRF will provide substan-
tially more assistance; and

(iv) The long term viability of the
State program to meet water quality
needs will be protected.

(4) Cash draw limitation. When the
LOC is used for securing State issued
bonds, cash draws cannot be made at a
rate greater than equal amounts over
the maximum number of quarters that
payments can be made, pursuant to
§35.3155(c). Exceptions to this limita-
tion are in cases of default (see
§35.3160(d)(1)) and where cash draws are
based on construction costs for all
projects, as in §35.3160(d)(2)(i).

(e) Administrative expenses—(1) Pay-
ments. One payment will be made at the
time of the grant, based on the portion
of the LOC estimated to be used for ad-
ministrative expenses.
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