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must be a cost-effective solution to ad-
dressing the problem. A State must en-
sure that the applicant has given suffi-
cient public notice to potentially af-
fected parties and has considered alter-
native solutions to addressing the
problem. Capacity to serve future pop-
ulation growth cannot be a substantial
portion of a project.

(c) Eligible project-related costs. In ad-
dition to costs needed for the project
itself, the following project-related
costs are eligible for assistance from
the Fund:

(1) Costs for planning and design and
associated pre-project costs. A State
that makes a loan for only planning
and design is not required to provide
assistance for completion of the
project.

(2) Costs for the acquisition of land
only if needed for the purposes of locat-
ing eligible project components. The
land must be acquired from a willing
seller.

(3) Costs for restructuring systems
that are in significant noncompliance
with any national primary drinking
water regulation or variance or that
lack the technical, financial, and man-
agerial capability to ensure compliance
with the requirements of the Act, un-
less the systems are ineligible under
paragraph (d)(2) or (d)(3) of this sec-
tion.

(d) Ineligible systems. Assistance from
the Fund may not be provided to:

(1) Federally-owned public water sys-
tems and for-profit noncommunity
water systems.

(2) Systems that lack the technical,
financial, and managerial capability to
ensure compliance with the require-
ments of the Act, unless the assistance
will ensure compliance and the owners
or operators of the systems agree to
undertake feasible and appropriate
changes in operations to ensure com-
pliance over the long-term.

(3) Systems that are in significant
noncompliance with any national pri-
mary drinking water regulation or
variance, unless:

(i) The purpose of the assistance is to
address the cause of the significant
noncompliance and will ensure that the
systems return to compliance; or

(ii) The purpose of the assistance is
unrelated to the cause of the signifi-
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cant noncompliance and the systems
are on enforcement schedules (for max-
imum contaminant level and treat-
ment technique violations) or have
compliance plans (for monitoring and
reporting violations) to return to com-
pliance.

(e) Ineligible projects. The following
projects are ineligible for assistance
from the Fund:

(1) Dams or rehabilitation of dams.

(2) Water rights, except if the water
rights are owned by a system that is
being purchased through consolidation
as part of a capacity development
strategy.

(3) Reservoirs or rehabilitation of
reservoirs, except for finished water
reservoirs and those reservoirs that are
part of the treatment process and are
on the property where the treatment
facility is located.

(4) Projects needed primarily for fire
protection.

(5) Projects needed primarily to serve
future population growth. Projects
must be sized only to accommodate a
reasonable amount of population
growth expected to occur over the use-
ful life of the facility.

(6) Projects that have received assist-
ance from the national set-aside for In-
dian Tribes and Alaska Native Villages
under section 1452(i) of the Act.

(f) Ineligible project-related costs. The
following project-related costs are in-
eligible for assistance from the Fund:

(1) Laboratory fees for routine com-
pliance monitoring.

(2) Operation and maintenance ex-
penses.

§35.3525 Authorized types of assist-
ance from the Fund.

A State may only provide the fol-
lowing types of assistance from the
Fund:

(a) Loans. (1) A State may make
loans at or below the market interest
rate, including zero interest rate loans.
Loans may be awarded only if:

(i) An assistance recipient begins an-
nual repayment of principal and inter-
est no later than one year after project
completion. A project is completed
when operations are initiated or are ca-
pable of being initiated.

(ii) A recipient completes loan repay-
ment no later than 20 years after
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project completion except as provided
in paragraph (b)(3) of this section.

(iii) A recipient establishes a dedi-
cated source of revenue for repayment
of the loan which is consistent with
local ordinances and State laws or, for
privately-owned systems, a recipient
demonstrates that there is adequate se-
curity to assure repayment of the loan.

(2) A State may include eligible
project reimbursement costs within
loans if:

(i) A system received approval, au-
thorization to proceed, or any similar
action by a State prior to initiation of
project construction and the construc-
tion costs were incurred after such
State action; and

(ii) The project met all of the re-
quirements of this subpart and was on
the State’s fundable list, developed
using a priority system approved by
EPA. A project on the comprehensive
list which is funded when a project on
the fundable list is bypassed using the
State’s bypass procedures in accord-
ance with §35.3555(c)(2)(ii) may be eligi-
ble for reimbursement of costs incurred
after the system has been informed
that it will receive funding.

(3) A State may include eligible plan-
ning and design and other associated
pre-project costs within loans regard-
less of when the costs were incurred.

(4) All payments of principal and in-
terest on each loan must be credited to
the Fund.

(5) Of the total amount available for
assistance from the Fund each year, a
State must make at least 15 percent
available solely for providing loan as-
sistance to small systems, to the ex-
tent such funds can be obligated for eli-
gible projects. A State that provides
assistance in an amount that is greater
than 15 percent of the available funds
in one year may credit the excess to-
ward the 15 percent requirement in fu-
ture years.

(6) A State may provide incremental
assistance for a project (e.g., for a par-
ticularly large, expensive project) over
a period of years.

(b) Assistance to disadvantaged commu-
nities. (1) A State may provide loan
subsidies (e.g., loans which include
principal forgiveness, negative interest
rate loans) to benefit communities
meeting the State’s definition of “dis-
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advantaged” or which the State expects
to become “disadvantaged” as a result
of the project. Loan subsidies in the
form of reduced interest rate loans
that are at or above zero percent do
not fall under the 30 percent allowance
described in paragraph (b)(2) of this
section.

(2) A State may take an amount
equal to no more than 30 percent of the
amount of a particular fiscal year’s
capitalization grant to provide loan
subsidies to disadvantaged commu-
nities. If a State does not take the en-
tire 30 percent allowance associated
with a particular fiscal year’s capital-
ization grant, it cannot reserve the au-
thority to take the remaining balance
of the allowance from future capital-
ization grants. In addition, a State
must:

(i) Indicate in the Intended Use Plan
(IUP) the amount of the allowance it is
taking for loan subsidies;

(i) Commit capitalization grant and
required State match dollars taken for
loan subsidies in accordance with the
binding commitment requirements in
§35.3550(e); and

(iiif) Commit any other dollars (e.g.,
principal and interest repayments, in-
vestment earnings) taken for loan sub-
sidies to projects over the same time
period during which binding commit-
ments are made for the capitalization
grant from which the allowance was
taken.

(3) A State may extend the term for
a loan to a disadvantaged community,
provided that a recipient completes
loan repayment no later than 30 years
after project completion and the term
of the loan does not exceed the ex-
pected design life of the project.

(c) Refinance or purchase of local debt
obligations—(1) General. A State may
buy or refinance local debt obligations
of municipal, intermunicipal, or inter-
state agencies where the debt obliga-
tion was incurred and the project was
initiated after July 1, 1993. Projects
must have met the eligibility require-
ments under section 1452 of the Act and
this subpart to be eligible for refi-
nancing. Privately-owned systems are
not eligible for refinancing.

(2) Multi-purpose debt. If the original
debt for a project was in the form of a
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multi-purpose bond incurred for pur-
poses in addition to eligible purposes
under section 1452 of the Act and this
subpart, a State may provide refi-
nancing only for the eligible portion of
the debt, not the entire debt.

(3) Refinancing and State match. If a
State has credited repayments of loans
made under a pre-existing State loan
program as part of its State match, the
State cannot also refinance the
projects under the DWSRF program. If
the State has already counted certain
projects toward its State match which
it now wants to refinance, the State
must provide replacement funds for the
amounts previously credited as match.

(d) Purchase insurance or guarantee for
local debt obligations. A State may pro-
vide assistance by purchasing insur-
ance or guaranteeing a local debt obli-
gation to improve credit market access
or to reduce interest rates. Assistance
of this type is limited to local debt ob-
ligations that are undertaken to fi-
nance projects eligible for assistance
under section 1452 of the Act and this
subpart.

(e) Revenue or security for Fund debt
obligations (leveraging). A State may use
Fund assets as a source of revenue or
security for the payment of principal
and interest on revenue or general obli-
gation bonds issued by the State in
order to increase the total amount of
funds available for providing assist-
ance. The net proceeds of the sale of
the bonds must be deposited into the
Fund and must be used for providing
loans and other assistance to finance
projects eligible under section 1452 of
the Act and this subpart.

§35.3530 Limitations on uses of the
Fund.

(a) Earn interest. A State may earn
interest on monies deposited into the
Fund prior to disbursement of assist-
ance (e.g., on reserve accounts used as
security or guarantees). Monies depos-
ited must not remain in the Fund pri-
marily to earn interest. Amounts not
required for current obligation or ex-
penditure must be invested in interest
bearing obligations.

(b) Program administration. A State
may not use monies deposited into the
Fund to cover its program administra-
tion costs. In addition to using the
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funds available from the administra-
tion and technical assistance set-aside
under §35.3535(b), a State may use the
following methods to cover its program
administration and other program
costs.

(1) A State may use the proceeds of
bonds guaranteed by the Fund to ab-
sorb expenses incurred issuing the
bonds. The net proceeds of the bonds
must be deposited into the Fund.

(2) A State may assess fees on an as-
sistance recipient which are paid di-
rectly by the recipient and are not in-
cluded as principal in a loan as allowed
in paragraph (b)(3) of this section.
These fees, which include interest
earned on fees, must be deposited into
the Fund or into an account outside of
the Fund. If the fees are deposited into
the Fund, they are subject to the au-
thorized uses of the Fund. If the fees
are deposited into an account outside
of the Fund, they must be used for pro-
gram administration, other purposes
for which capitalization grants can be
awarded under section 1452, State
match under sections 1452(e) and (g)(2)
of the Act, or combined financial ad-
ministration of the DWSRF program
and CWSRF program Funds where the
programs are administered by the same
State agency.

(3) A State may assess fees on an as-
sistance recipient which are included
as principal in a loan. These fees,
which include interest earned on fees,
must be deposited into the Fund or
into an account outside of the Fund. If
the fees are deposited into the Fund,
they are subject to the authorized uses
of the Fund. If the fees are deposited
into an account outside of the Fund,
they must be used for program admin-
istration or other purposes for which
capitalization grants can be awarded
under section 1452. Fees included as
principal in a loan cannot be used for
State match under sections 1452(e) and
(9)(2) of the Act or combined financial
administration of the DWSRF program
and CWSRF program Funds. Addition-
ally, fees included as principal in a
loan:

(i) Cannot be assessed on a disadvan-
taged community which receives a loan
subsidy provided from the 30 percent
allowance in §35.3525(b)(2);
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