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(ii) Cannot cause the effective rate of
a loan (which includes both interest
and fees) to exceed the market rate;
and

(iii) Cannot be assessed if the effec-
tive rate of a loan could reasonably be
expected to cause a system to fail to
meet the technical, financial, and man-
agerial capability requirements under
section 1452 of the Act.

(c) Transfers. The Governor of a
State, or a State official acting pursu-
ant to authorization from the Gov-
ernor, may transfer an amount equal
to 33 percent of a fiscal year’s DWSRF
program capitalization grant to the
CWSRF program or an equivalent
amount from the CWSRF program to
the DWSRF program. The following
conditions apply:

(1) When a State initially decides to
transfer funds:

(i) The State’s Attorney General, or
someone designated by the Attorney
General, must sign or concur in a cer-
tification for the DWSRF program and
the CWSRF program that State law
permits the State to transfer funds;
and

(i) The Operating Agreements or
other parts of the capitalization grant
agreements for the DWSRF program
and the CWSRF program must be
amended to detail the method the
State will use to transfer funds.

(2) A State may not use the transfer
provision to acquire State match for
either program or use transferred funds
to secure or repay State match bonds.

(3) Funds may be transferred after
one year has elapsed since a State es-
tablished its Fund (i.e., one year after
the State has received its first DWSRF
program capitalization grant for
projects), and may include an amount
equal to the allowance associated with
its fiscal year 1997 capitalization grant.

(4) A State may reserve the authority
to transfer funds in future years.

(5) Funds may be transferred on a net
basis between the DWSRF program and
CWSRF program, provided that the 33
percent transfer allowance associated
with DWSRF program capitalization
grants received is not exceeded.

(6) Funds may not be transferred or
reserved after September 30, 2001.

(d) Cross-collateralization. A State
may combine the Fund assets of the
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DWSRF program and CWSRF program
as security for bond issues to enhance
the lending capacity of one or both of
the programs. The following conditions
apply:

(1) When a State initially decides to
cross-collateralize:

(i) The State’s Attorney General, or
someone designated by the Attorney
General, must sign or concur in a cer-
tification for the DWSRF program and
the CWSRF program that State law
permits the State to cross-collateralize
the Fund assets of the DWSRF pro-
gram and CWSRF program; and

(if) The Operating Agreements or
other parts of the capitalization grant
agreements for the DWSRF program
and the CWSRF program must be
amended to detail the method the
State will use to cross-collateralize.

(2) The proceeds generated by the
issuance of bonds must be allocated to
the purposes of the DWSRF program
and CWSRF program in the same pro-
portion as the assets from the Funds
that are used as security for the bonds.
A State must demonstrate at the time
of bond issuance that the proportion-
ality requirements have been or will be
met. If a default should occur, and the
Fund assets from one program are used
for debt service in the other program
to cure the default, the security would
no longer need to be proportional.

(3) A State may not combine the
Fund assets of the DWSRF program
and the CWSRF program as security
for bond issues to acquire State match
for either program or use the assets of
one program to secure match bonds for
the other program.

(4) The debt service reserves for the
DWSRF program and the CWSRF pro-
gram must be accounted for separately.

(5) Loan repayments must be made to
the respective program from which the
loan was made.

§35.3535 Authorized set-aside activi-
ties.

(a) General. (1) A State may use a
portion of its capitalization grants for
the set-aside categories described in
paragraphs (b) through (e) of this sec-
tion, provided that the amount of set-
aside funding does not exceed the ceil-
ings specified in this section.
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(2) A State may not use set-aside
funds for those projects or project-re-
lated costs listed in §35.3520(b), (c), (e),
and (f), with the following exceptions:

(i) Project planning and design costs
for small systems; and

(i) Costs for restructuring a system
as part of a capacity development
strategy.

(b) Administration and technical assist-
ance. A State may use up to 4 percent
of its allotment to cover the reasonable
costs of administering the DWSRF pro-
gram and to provide technical assist-
ance to public water systems.

(c) Small systems technical assistance.
A State may use up to 2 percent of its
allotment to provide technical assist-
ance to small systems. A State may
use these funds for activities such as
supporting a State technical assistance
team or contracting with outside orga-
nizations or other parties to provide
technical assistance to small systems.

(d) State program management. A State
may use up to 10 percent of its allot-
ment for State program management
activities.

(1) This set-aside may only be used
for the following activities:

(i) To administer the State PWSS
program;

(ii) To administer or provide tech-
nical assistance through source water
protection programs (including a Class
V Underground Injection Control Pro-
gram), except for enforcement actions;

(iii) To develop and implement a ca-
pacity development strategy; and

(iv) To develop and implement an op-
erator certification program.

(2) Match requirement. A State must
provide a dollar for dollar match for
expenditures made under this set-aside.

(i) The match must be provided at
the time of the capitalization grant
award or in the same year that funds
for this set-aside are expected to be ex-
pended in accordance with a workplan
approved by EPA.

(ii) A State is authorized to use the
amount of State funds it expended on
its PWSS program in fiscal year 1993
(including PWSS match) as a credit to-
ward meeting its match requirement.
The value of this credit can be up to,
but not greater than, 50 percent of the
amount of match that is required.
After determining the value of the
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credit that it is eligible to receive, a
State must provide the additional
funds necessary to meet the remainder
of the match requirement. The source
of these additional funds can be State
funds (excluding PWSS match) or docu-
mented in-kKind services.

(e) Local assistance and other State
programs. A State may use up to 15 per-
cent of its capitalization grant to as-
sist in the development and implemen-
tation of local drinking water protec-
tion initiatives and other State pro-
grams. No more than 10 percent of the
capitalization grant amount can be
used for any one authorized activity.

(1) This set-aside may only be used
for the following activities:

(i) A State may provide assistance
only in the form of loans to community
water systems and non-profit non-
community water systems to acquire
land or conservation easements from
willing sellers or grantors. A system
must demonstrate how the purchase of
land or easements will protect the
source water of the system from con-
tamination and ensure compliance
with national primary drinking water
regulations. A State must develop a
priority setting process for deter-
mining what parcels of land or ease-
ments to purchase or use an estab-
lished priority setting process that
meets the same goals. A State must
seek public review and comment on its
priority setting process and must iden-
tify the systems that received loans
and include a description of the spe-
cific parcels of land or easements pur-
chased in the Biennial Report.

(if) A State may provide assistance
only in the form of loans to community
water systems to assist in imple-
menting voluntary, incentive-based
source water protection measures in
areas delineated under a source water
assessment program under section 1453
of the Act and for source water peti-
tions under section 1454 of the Act. A
State must develop a list of systems
that may receive loans, giving priority
to activities that facilitate compliance
with national primary drinking water
regulations applicable to the systems
or otherwise significantly further the
health protection objectives of the Act.
A State must seek public review and
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comment on its priority setting proc-
ess and its list of systems that may re-
ceive loans.

(iii) A State may make expenditures
to establish and implement wellhead
protection programs under section 1428
of the Act.

(iv) A State may provide assistance,
including technical and financial as-
sistance, to public water systems as
part of a capacity development strat-
egy under section 1420(c) of the Act.

(v) A State may make expenditures
from its fiscal year 1997 capitalization
grant to delineate and assess source
water protection areas for public water
systems under section 1453 of the Act.
Assessments include the identification
of potential sources of contamination
within the delineated areas. These as-
sessment activities are limited to the
identification of contaminants regu-
lated under the Act or unregulated
contaminants that a State determines
may pose a threat to public health. A
State must obligate funds within 4
years of receiving its fiscal year 1997
capitalization grant.

(2) A State may make loans under
this set-aside only if an assistance re-
cipient begins annual repayment of
principal and interest no later than one
year after completion of the activity
and completes loan repayment no later
than 20 years after completion of the
activity. A State must deposit repay-
ments into the Fund or into a separate
account dedicated for this set-aside.
The separate account is subject to the
same management oversight require-
ments as the Fund. Amounts deposited
into the Fund are subject to the au-
thorized uses of the Fund.

§35.3540 Requirements
set-aside activities.

for funding

(a) General. If a State makes a grant
or enters into a cooperative agreement
with an assistance recipient to conduct
set-aside activities, the recipient must
comply with general grant regulations
at 40 CFR part 30 or part 31, as appro-
priate.

(b) Set-aside accounts. A State must
maintain separate and identifiable ac-
counts for the portion of its capitaliza-
tion grant to be used for set-aside ac-
tivities.
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(c) Workplans—(1) General. A State
must submit detailed annual or multi-
year workplans to EPA for approval de-
scribing how set-aside funds will be ex-
pended. For the administration and
technical assistance set-aside under
§35.3535(b), the State is only required
to submit a workplan describing how it
will expend funds needed to provide
technical assistance to public water
systems. In order to ensure that funds
are expended efficiently, multi-year
workplan terms negotiated with EPA
must be less than four years, unless a
longer term is approved by EPA.

(2) Submitting workplans. A State
must submit workplans in accordance
with a schedule negotiated with EPA.
If a schedule has not been negotiated,
the State must submit workplans no
later than 90 days after the capitaliza-
tion grant award. If a State does not
meet the deadline for submitting its
workplans, the set-aside funds that
were required to be described in the
workplans must be transferred to the
Fund to be used for projects.

(3) Content. Workplans must at a
minimum include:

(i) The annual funding amount in dol-
lars and as a percentage of the State
allotment or capitalization grant;

(if) The projected number of work
years needed for implementing each
set-aside activity;

(iii) The goals and objectives, out-
puts, and deliverables for each set-
aside activity;

(iv) A schedule for completing activi-
ties under each set-aside activity;

(v) Identification and responsibilities
of the agencies involved in imple-
menting each set-aside activity, in-
cluding activities proposed to be con-
ducted by a third party; and

(vi) A description of the evaluation
process to assess the success of work
funded under each set-aside activity.

(4) Amending workplans. If a State
changes the scope of work from what
was originally described in its
workplans, it must amend the
workplans and submit them to EPA for
approval.

(d) Reserving set-aside funds. (1) A
State may reserve set-aside funds from
a capitalization grant and expend them
over a period of time, provided that the
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