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(0) Comply with cross-cutters. A State
must agree to comply with all applica-
ble Federal cross-cutting authorities.

(p) Comply with provisions to avoid
withholdings. A State must agree to
demonstrate how it is complying with
the requirements of capacity develop-
ment authority, capacity development
strategy, and operator certification
program provisions in order to avoid
withholdings of funds under
§35.3515(b) (1) (i) through (b)(1)(iii).

§35.3555 Intended Use Plan (IUP).

(a) General. A State must prepare an
annual IUP which describes how it in-
tends to use DWSRF program funds to
support the overall goals of the
DWSRF program and contains the in-
formation outlined in paragraph (c) of
this section. In those years in which a
State submits a capitalization grant
application, EPA must receive an IUP
prior to the award of the capitalization
grant. A State must prepare an annual
IUP as long as the Fund or set-aside
accounts remain in operation. The IUP
must conform to the fiscal year adopt-
ed by the State for the DWSRF pro-
gram (e.g., the State’s fiscal year or
the Federal fiscal year).

(b) Public review requirements. A State
must seek meaningful public review
and comment during the development
of the IUP. A State must include a de-
scription of the public review process
and an explanation of how it responded
to major comments and concerns. If a
State prepares separate IUPs (one for
Fund monies and one for set-aside
monies), the State must seek public re-
view and comment during the develop-
ment of each IUP.

(c) Content. Information in the IUP
must be provided in a format and man-
ner that is consistent with the needs of
the RA.

(1) Priority system. The IUP must in-
clude a priority system for ranking in-
dividual projects for funding that pro-
vides sufficient detail for the public
and EPA to readily understand the cri-
teria used for ranking. The priority
system must provide, to the maximum
extent practicable, that priority for
the use of funds will be given to
projects that: address the most serious
risk to human health; are necessary to
ensure compliance with the require-
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ments of the Act (including require-
ments for filtration); and assist sys-
tems most in need, on a per household
basis, according to State affordability
criteria. A State that does not adhere
to the three criteria must demonstrate
why it is unable to do so.

(2) Priority lists of projects. All
projects, with the exception of projects
funded on an emergency basis, must be
ranked using a State’s priority system
and go through a public review process
prior to receiving assistance.

(i) The IUP must contain a fundable
list of projects that are expected to re-
ceive assistance from available funds
designated for use in the current IUP
and a comprehensive list of projects
that are expected to receive assistance
in the future. The fundable list of
projects must include: the name of the
public water system; the priority as-
signed to the project; a description of
the project; the expected terms of fi-
nancial assistance based on the best in-
formation available at the time the
IUP is developed; and the population of
the system’s service area at the time of
the loan application. The comprehen-
sive list must include, at a minimum,
the priority assigned to each project
and, to the extent known, the expected
funding schedule for each project. A
State may combine the fundable and
comprehensive lists into one list, pro-
vided that projects which are expected
to receive assistance from available
funds designated for use in the current
IUP are identified.

(ii) The IUP may include procedures
which would allow a State to bypass
projects on the fundable list. The pro-
cedures must clearly identify the con-
ditions which would allow a project to
be bypassed and the method for identi-
fying which projects would receive
funding. If a bypass occurs, a State
must fund the highest ranked project
on the comprehensive list that is ready
to proceed. If a State elects to bypass
a project for reasons other than readi-
ness to proceed, the State must explain
why the project was bypassed in the Bi-
ennial Report and during the annual
review. To the maximum extent prac-
ticable, a State must work with by-
passed projects to ensure that they will
be prepared to receive funding in future
years.
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(iii) The IUP may allow for the fund-
ing of projects which require imme-
diate attention to protect public health
on an emergency basis, provided that a
State defines what conditions con-
stitute an emergency and identifies the
projects in the Biennial Report and
during the annual review.

(iv) The IUP must demonstrate how a
State will meet the requirement of pro-
viding loan assistance to small systems
as described in §35.3525(a)(5). A State
that is unable to comply with this re-
quirement must describe the steps it is
taking to ensure that a sufficient num-
ber of projects are identified to meet
this requirement in future years.

(3) Distribution of funds. The IUP
must describe the criteria and methods
that a State will use to distribute all
funds including:

(i) The process and rationale for dis-
tribution of funds between the Fund
and set-aside accounts;

(ii) The process for selection of sys-
tems to receive assistance;

(iii) The rationale for providing dif-
ferent types of assistance and terms,
including the method used to deter-
mine the market rate and the interest
rate;

(iv) The types, rates, and uses of fees
assessed on assistance recipients; and

(v) A description of the financial
planning process undertaken for the
Fund and the impact of funding deci-
sions on the long-term financial health
of the Fund.

(4) Financial status. The IUP must de-
scribe the sources and uses of DWSRF
program funds including: the total dol-
lar amount in the Fund; the total dol-
lar amount available for loans, includ-
ing loans to small systems; the amount
of loan subsidies that may be made
available to disadvantaged commu-
nities from the 30 percent allowance in
§35.3525(b)(2); the total dollar amount
in set-aside accounts, including the
amount of funds or authority reserved;
and the total dollar amount in fee ac-
counts.

(5) Short- and long-term goals. The IUP
must describe the short-term and long-
term goals it has developed to support
the overall goals of the DWSRF pro-
gram of ensuring public health protec-
tion, complying with the Act, ensuring
affordable drinking water, and main-
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taining the long-term financial health
of the Fund.

(6) Set-aside activities. (i) The IUP
must identify the amount of funds a
State is electing to use for set-aside ac-
tivities. A State must also describe
how it intends to use these funds, pro-
vide a general schedule for their use,
and describe the expected accomplish-
ments that will result from their use.

(if) For loans made in accordance
with the local assistance and other
State programs  set-aside  under
§35.3535(e)(1)(i) and (e)(1)(ii), the IUP
must, at a minimum, describe the proc-
ess by which recipients will be selected
and how funds will be distributed
among them.

(7) Disadvantaged community assist-
ance. The IUP must describe how a
State’s disadvantaged community pro-
gram will operate including:

(i) The State’s definition of what con-
stitutes a disadvantaged community;

(ii) A description of affordability cri-
teria used to determine the amount of
disadvantaged assistance;

(iii) The amount and type of loan
subsidies that may be made available
to disadvantaged communities from
the 30 percent allowance in
§35.3525(b)(2); and

(iv) To the maximum extent prac-
ticable, an identification of projects
that will receive disadvantaged assist-
ance and the respective amounts.

(8) Transfer process. If a State decides
to transfer funds between the DWSRF
program and CWSRF program, the
IUPs for the DWSRF program and the
CWSRF program must describe the
process including:

(i) The total amount and type of
funds being transferred during the pe-
riod covered by the IUP;

(ii) The total amount of authority
being reserved for future transfer, in-
cluding the authority reserved from
previous years; and

(iii) The impact of the transfer on the
amount of funds available to finance
projects and set-asides and the long-
term impact on the Fund.

(9) Cross-collateralization process. If a
State decides to cross-collateralize
Fund assets of the DWSRF program
and CWSRF program, the IUPs for the
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DWSRF program and the CWSRF pro-
gram must describe the process includ-
ing:

(i) The type of monies which will be
used as security;

(i) How monies will be used in the
event of a default; and

(iii) Whether or not monies used for a
default in the other program will be re-
paid, and if they will not be repaid,
what will be the cumulative impact on
the Funds.

(d) Amending the IUP. The priority
lists of projects may be amended dur-
ing the year under provisions estab-
lished in the IUP as long as additions
or other substantive changes to the
lists, except projects funded on an
emergency basis, go through a public
review process. A State may change
the use of funds from what was origi-
nally described in the IUP as long as
substantive changes go through a pub-
lic review process.

§35.3560 General payment and cash
draw rules.

(a) Payment schedule. A State will re-
ceive each capitalization grant pay-
ment in the form of an increase to the
ceiling of funds available through the
ACH, made in accordance with a pay-
ment schedule negotiated between EPA
and the State. A payment schedule
that is based on a State’s projection of
binding commitments and use of set-
aside funds as stated in the IUP must
be included in the capitalization grant
agreement. Changes to the payment
schedule must be made through an
amendment to the grant agreement.

(b) Timing of payments. All payments
to a State will be made by the earlier
of 8 quarters after the capitalization
grant is awarded or 12 quarters after
funds are allotted to a State.

(c) Funds available for cash draw. Cash
draws will be available only up to the
amount of payments that have been
made to a State.

(d) Estimated cash draw schedule. On a
schedule negotiated with EPA, a State
must provide EPA with a quarterly
schedule of estimated cash draws for
the Federal fiscal year. The State must
notify EPA when significant changes
from the estimated cash draw schedule
are anticipated. This schedule must be
developed to conform with the proce-
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dures applicable to cash draws and
must have sufficient detail to allow
EPA and the State to jointly develop
and maintain a forecast of cash draws.

(e) Cash draw for set-asides. A State
may draw cash through the ACH for
the full amount of costs incurred for
set-aside expenditures based on EPA
approved workplans. A State may draw
cash in advance to ensure funds are
available to meet State payroll ex-
penses. However, cash should be drawn
no sooner than necessary to meet im-
mediate payroll disbursement needs.

(f) Cash draw for Fund. A State may
draw cash through the ACH for the pro-
portionate Federal share of eligible in-
curred project costs. A State need not
have disbursed funds for incurred
project costs prior to drawing cash. A
State may not draw cash for a par-
ticular project until the State has exe-
cuted a loan agreement for that
project.

(g) Calculation of proportionate Federal
share—(1) General. The proportionate
Federal share is equal to the Federal
monies intended for the Fund (capital-
ization grant minus set-asides) divided
by the total amount of monies in-
tended for the Fund (capitalization
grant minus set-asides plus required
State match). A State may calculate
the proportionate Federal share on a
rolling average basis or on a grant by
grant basis.

(2) State overmatch. (i) The propor-
tionate Federal share does not change
if a State is providing funds in excess
of the required State match.

(ii) Federal monies may be drawn at
a rate that is greater than that deter-
mined by the proportionate Federal
share calculation when a State is given
credit toward its match amount as a
result of funding projects in prior years
(but after July 1, 1993), or for crediting
excess match in the Fund in prior
years and disbursing these amounts
prior to drawing cash. If the entire
amount of a State’s required match has
been disbursed in advance, the propor-
tionate Federal share of cash draws
would be 100 percent.
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