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grant funds deposited into set-aside ac-
counts must comply with the require-
ments of the cross-cutters, to the ex-
tent that the requirements of the
cross-cutters are applicable.

(2) Projects and activities for which a
State provides assistance in amounts
that are greater than the amount of
the capitalization grant deposited into
the Fund or set-aside accounts are not
subject to the requirements of the
cross-cutters.

(3) A State that elects to impose the
requirements of the cross-cutters on
projects and activities for which it pro-
vides assistance in amounts that are
greater than the amount of the capital-
ization grant deposited into the Fund
or set-aside accounts may credit this
excess to meet future cross-cutter re-
quirements on assistance provided
from the respective accounts.

(c) Federal anti-discrimination law re-
quirements. All programs, projects, and
activities for which a State provides
assistance are subject to the following
Federal anti-discrimination laws: Civil
Rights Act of 1964, as amended, 42
U.S.C. 2000d et seq.; section 504 of the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 794; and the Age Discrimina-
tion Act of 1975, as amended, 42 U.S.C.
6102.

(d) Minority and Women’s Business En-
terprise (MBE/WBE) procurement require-
ments. A State must negotiate a fair
share goal with the RA for the partici-
pation of MBE/WBEs. The fair share
goal must be based on the availability
of MBE/WBEs in the relevant market
area to do the work under the DWSRF
program. Each capitalization grant
agreement must describe how a State
will comply with MBE/WBE procure-
ment requirements, including how it
will apply the fair share goal to assist-
ance recipients to which the require-
ments apply and how it will assure
that assistance recipients take the fol-
lowing six affirmative steps:

(1) Include small, minority and wom-
en’s businesses on solicitation lists;

(2) Assure that small, minority and
women'’s businesses are solicited when-
ever they are potential sources;

(3) Divide total requirements, when
economically feasible, into smaller
tasks or quantities to permit max-
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imum participation by small, minority
and women’s businesses;

(4) Establish delivery schedules, when
the requirements of the work permits,
which will encourage participation by
small, minority and women’s busi-
nesses;

(5) Use the services of the Small
Business Administration and the Mi-
nority Business Development Agency
of the U.S. Department of Commerce,
as appropriate; and

(6) Require the contractor to take
the affirmative steps in paragraphs
(d)(1) through (d)(5) of this section if
the contractor awards subagreements.

(e) Complying with cross-cutters. A
State is responsible for ensuring that
assistance recipients comply with the
requirements of cross-cutters, includ-
ing initiating any required consulta-
tions with State or Federal agencies
responsible for individual cross-cut-
ters. A State must inform EPA when
consultation or coordination with
other Federal agencies is necessary to
resolve issues regarding compliance
with cross-cutter requirements.

§35.3580 Environmental
quirements.

(a) General. With the exception of ac-
tivities identified in paragraph (b) of
this section, a State must conduct en-
vironmental reviews of the potential
environmental impacts of projects and
activities receiving assistance.

(b) Activities excluded from environ-
mental reviews. A State must conduct
environmental reviews of source water
protection activities under §35.3535, un-
less the activities solely involve ad-
ministration (e.g., personnel, equip-
ment, travel) or technical assistance. A
State is not required to conduct envi-
ronmental reviews of all the other eli-
gible set-aside activities under §35.3535
because EPA has determined that, due
to their nature, they do not individ-
ually, cumulatively over time, or in
conjunction with other actions have a
significant effect on the quality of the
human environment. A State does not
need to include provisions in its SERP
for excluding these activities. Activi-
ties excluded from environmental re-
views remain subject to other applica-
ble Federal cross-cutting authorities
under §35.3575.

review re-
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(c) Tier 1 environmental reviews. All
projects that are assisted by the State
in amounts up to the amount of the
capitalization grant deposited into the
Fund must be reviewed in accordance
with a SERP that is functionally
equivalent to the review undertaken by
EPA under the National Environ-
mental Policy Act (NEPA). With the
exception of activities excluded from
environmental reviews in paragraph (b)
of this section, activities for which a
State provides assistance from capital-
ization grant funds deposited into set-
aside accounts must also be reviewed
in accordance with a SERP that is
functionally equivalent to the review
undertaken by EPA under the NEPA. A
State may elect to apply the proce-
dures at 40 CFR part 6 and related sub-
parts or apply its own “NEPA-like”
SERP for conducting environmental
reviews, provided that the following
elements are met:

(1) Legal foundation. A State must
have the legal authority to conduct en-
vironmental reviews of projects and ac-
tivities receiving assistance. The legal
authority and supporting documenta-
tion must specify:

(i) The mechanisms to implement
mitigation measures to ensure that a
project or activity is environmentally
sound;

(ii) The legal remedies available to
the public to challenge environmental
review determinations and enforce-
ment actions;

(iii) The State agency that is pri-
marily responsible for conducting envi-
ronmental reviews; and

(iv) The extent to which environ-
mental review responsibilities will be
delegated to local recipients and will
be subject to oversight by the primary
State agency.

(2) Interdisciplinary approach. A State
must employ an interdisciplinary ap-
proach for identifying and mitigating
adverse environmental effects includ-
ing, but not limited to, those associ-
ated with other cross-cutting Federal
environmental authorities.

(3) Decision documentation. A State
must fully document the information,
processes, and premises that influence
its decisions to:

(i) Proceed with a project or activity
contained in a finding of no significant

40 CFR Ch. | (7-1-04 Edition)

impact (FNSI) following documenta-
tion in an environmental assessment
(EA);

(ii) Proceed or not proceed with a
project or activity contained in a
record of decision (ROD) following
preparation of a full environmental im-
pact statement (EIS);

(iii) Reaffirm or modify a decision
contained in a previously issued cat-
egorical exclusion (CE), EA/FNSI or
EIS/ROD following a mandatory 5 year
environmental reevaluation of a pro-
posed project or activity; and

(iv) If a State elects to implement
processes for either partitioning an en-
vironmental review or categorically
excluding projects or activities from
environmental review, the State must
similarly document these processes in
its proposed SERP.

(4) Public notice and participation. A
State must provide public notice when:
a CE is issued or rescinded; a FNSI is
issued but before it becomes effective;
a decision that is issued 5 years earlier
is reaffirmed or revised; and prior to
initiating an EIS. Except with respect
to a public notice of a CE or reaffirma-
tion of a previous decision, a formal
public comment period must be pro-
vided during which no action on a
project or activity will be allowed. A
public hearing or meeting must be held
for all projects and activities except
for those having little or no environ-
mental effect.

(5) Alternatives consideration. A State
must have evaluation criteria and
processes which allow for:

(i) Comparative evaluation among al-
ternatives, including the beneficial and
adverse consequences on the existing
environment, the future environment,
and individual sensitive environmental
issues that are identified by project
management or through public partici-
pation; and

(ii) Devising appropriate near-term
and long-range measures to avoid, min-
imize, or mitigate adverse impacts.

(d) Tier Il environmental reviews. A
State may elect to apply an alternative
SERP to all projects and activities (ex-
cept those activities excluded from en-
vironmental reviews in paragraph (b) of
this section) for which a State provides
assistance in amounts that are greater
than the amount of the capitalization
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grant deposited into the Fund or set-
aside accounts, provided that the proc-
ess:

(1) Is supported by a legal foundation
which establishes the State’s authority
to review projects and activities;

(2) Responds to other environmental
objectives of the State;

(3) Provides for comparative evalua-
tions among alternatives and accounts
for beneficial and adverse consequences
to the existing and future environ-
ment;

(4) Adequately documents the infor-
mation, processes, and premises that
influence an environmental determina-
tion; and

(5) Provides for notice to the public
of proposed projects and activities and
for the opportunity to comment on al-
ternatives and to examine environ-
mental review documents. For projects
or activities determined by the State
to be controversial, a public hearing
must be held.

(e) Categorical exclusions (CEs). A
State may identify categories of ac-
tions which do not individually, cumu-
latively over time, or in conjunction
with other actions have a significant
effect on the quality of the human en-
vironment and which the State will ex-
clude from the substantive environ-
mental review requirements of its
SERP. Any procedures under this para-
graph must provide for extraordinary
circumstances in which a normally ex-
cluded action may have a significant
environmental effect.

() Environmental reviews for refi-
nanced projects or reimbursed project
costs. A State must conduct an environ-
mental review which considers the im-
pacts of a project based on conditions
of the site prior to initiation of the
project. Failure to comply with the en-
vironmental review requirements can-
not be justified on the grounds that
costs have already been incurred, im-
pacts have already been caused, or con-
tractual obligations have been made
prior to the binding commitment.

(g) EPA approval process. The RA
must review and approve any State
“NEPA-like” and alternative proce-
dures to ensure that the requirements
for Tier | and Tier Il environmental re-
views have been met. The RA will con-
duct these reviews on the basis of the
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criteria for evaluating NEPA-like re-
views contained in Appendix A to this
subpart.

(h) Modifications to approved SERPs.
Significant changes to State environ-
mental review procedures must be ap-
proved by the RA.

§35.3585 Compliance assurance proce-
dures.

(a) Causes. The RA may take action
under this section and the enforcement
provisions of the general grant regula-
tions at 40 CFR 31.43 if a determination
is made that a State has not complied
with its capitalization grant agree-
ment, other requirements under sec-
tion 1452 of the Act, this subpart, or 40
CFR part 31 or has not managed the
DWSRF program in a financially sound
manner (e.g., allows consistent and
substantial failures of loan repay-
ments).

(b) RA’s course of action. For cause
under paragraph (a) of this section, the
RA will issue a notice of non-compli-
ance and may prescribe appropriate
corrective action. A State’s corrective
action must remedy the specific in-
stance of non-compliance and adjust
program management to avoid non-
compliance in the future.

(c) Consequences for failure to comply.
(1) If within 60 days of receipt of the
non-compliance notice a State fails to
take the necessary actions to obtain
the results required by the RA or fails
to provide an acceptable plan to
achieve the results required, the RA
may suspend payments until the State
has taken acceptable actions. Once a
State has taken the corrective action
deemed necessary and adequate by the
RA, the suspended payments will be re-
leased and scheduled payments will re-
commence.

(2) If a State fails to take the nec-
essary corrective action deemed ade-
quate by the RA within 12 months of
receipt of the original notice, any sus-
pended payments will be deobligated
and reallotted to eligible States. Once
a payment has been made for the Fund,
that payment and cash draws from that
payment will not be subject to with-
holding. All future payments will be
withheld from a State and reallotted
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