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any such requirement in writing. 
Where such justification has been 
made, submission of a bond or deposit 
shall be permitted instead of a speci-
fied experience period. The period of 
time for which the bond or deposit is 
required should not exceed the experi-
ence period specified. No experience re-
striction will be permitted which un-
necessarily reduces competition or in-
novation. 

(d) Buy American—(1) Definitions. As 
used in this subpart, the following defi-
nitions apply: 

(i) Construction material means any 
article, material, or supply brought to 
the construction site for incorporation 
in the building or work. 

(ii) Component means any article, ma-
terial, or supply directly incorporated 
in construction material. 

(iii) Domestic construction material 
means an unmanufactured construc-
tion material which has been mined or 
produced in the United States, or a 
manufactured construction material 
which has been manufactured in the 
United States if the cost of its compo-
nents which are mined, produced, or 
manufactured in the United States ex-
ceeds 50 percent of the cost of all its 
components. 

(iv) Nondomestic construction material 
means a construction material other 
than a domestic construction material. 

(2) Domestic preference. Domestic con-
struction material may be used in pref-
erence to nondomestic materials if it is 
priced no more than 6 percent higher 
than the bid or offered price of the non-
domestic materials including all costs 
of delivery to the construction site, 
any applicable duty, whether or not as-
sessed. Computations will normally be 
based on costs on the date of opening of 
bids or proposals. 

(3) Waiver. The Regional Adminis-
trator may waive the Buy American 
provision based upon those factors that 
he considers relevant, including: 

(i) Such use is not in the public inter-
est; 

(ii) The cost is unreasonable; 
(iii) The Agency’s available resources 

are not sufficient to implement the 
provision, subject to the Deputy Ad-
ministrator’s concurrence; 

(iv) The articles, materials, or sup-
plies of the class or kind to be used or 

the articles, materials, or supplies 
from which they are manufactured are 
not mined, produced, or manufactured 
in the United States in sufficient and 
reasonably available commercial quan-
tities or satisfactory quality for the 
particular project; or 

(v) Application of this provision is 
contrary to multilateral government 
procurement agreements, subject to 
the Deputy Administrator’s concur-
rence. 

(4) Contract provision. Notwith-
standing any other provision of this 
subpart, bidding documents and con-
struction contracts for any step 3 
project for which the Regional Admin-
istrator receives an application after 
February 1, 1978, shall contain the ‘‘Buy 
American’’ provision which requires use 
of domestic construction materials in 
preference to nondomestic construc-
tion materials. 

(5) Substitution. If a nondomestic con-
struction material or component is 
proposed for use, a bidder or contractor 
may substitute an approved domestic 
material or component (at no change 
in price), if necessary to comply with 
this subsection. 

(6) Procedures. The Regional Adminis-
trator may use the appropriate proce-
dures of § 35.939 in making the deter-
minations with respect to this sub-
section. He shall generally observe the 
Buy American procedures, regulations, 
precedents, and requirements of other 
Federal departments and agencies. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 37596, June 27, 1979; 44 FR 39340, July 5, 
1979] 

§ 35.936–14 Force account work. 

(a) A grantee must secure the project 
officer’s prior written approval for use 
of the force account method for (1) any 
step 1 or step 2 work in excess of 
$10,000; (2) any sewer rehabilitation 
work in excess of $25,000 performed dur-
ing step 1 (see § 35.927–3(a)); or (3) any 
step 3 work in excess of $25,000; unless 
the grant agreement stipulates the 
force account method. 

(b) The project officer’s approval 
shall be based on the grantee’s dem-
onstration that he possesses the nec-
essary competence required to accom-
plish such work and that (1) the work 
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can be accomplished more economi-
cally by the use of the force account 
method, or (2) emergency circum-
stances dictate its use. 

(c) Use of the force account method 
for step 3 construction shall generally 
be limited to minor portions of a proj-
ect. 

§ 35.936–15 Limitations on subagree- 
ment award. 

No subagreement shall be awarded: 
(a) To any person or organization 

which does not meet the responsibility 
standards in § 30.340–2 (a) through (d) 
and (g) of this subchapter; 

(b) If any portion of the contract 
work not exempted by § 30.420–3(b) of 
this subchapter will be performed at a 
facility listed by the Director, EPA Of-
fice of Federal Activities, in violation 
of the antipollution requirements of 
the Clean Air Act and the Clean Water 
Act, as set forth in § 30.420–3 of this sub-
chapter and 40 CFR part 15 (Adminis-
tration of the Clean Air Act and the 
Federal Water Pollution Control Act 
with respect to Federal contracts, 
grants, or loans); or 

(c) To any person or organization 
which is ineligible under the conflict of 
interest requirements of § 30.420–4 of 
this subchapter. 

§ 35.936–16 Code or standards of con-
duct. 

(a) The grantee must maintain a code 
or standards of conduct which shall 
govern the performance of its officers, 
employees, or agents in the conduct of 
project work, including procurement 
and expenditure of project funds. The 
grantee’s officers, employees, or agents 
shall neither solicit nor accept gratu-
ities, favors, or anything of monetary 
value from contractors or potential 
contractors. The grantee must avoid 
personal or organizational conflicts of 
interest or noncompetitive procure-
ment practices which restrict or elimi-
nate competition or otherwise restrain 
trade. 

(b) To the extent permissible by 
State or local law or formal institu-
tional requirements and procedures, 
the standards shall provide for pen-
alties, sanctions, or other adequate dis-
ciplinary actions to be instituted for 
project-related violations of law or of 

the code or standards of conduct by ei-
ther the grantee officers, employees, or 
agents, or by contractors or their 
agents. 

(c) The grantee must inform the 
project officer in writing of each seri-
ous allegation of a project-related vio-
lation and of each known or proven 
project-related violation of law or code 
or standards of conduct, by its officers, 
employees, contractors, or by their 
agents. The grantee must also inform 
the project officer of the prosecutive or 
disciplinary action the grantee takes, 
and must cooperate with Federal offi-
cials in any Federal prosecutive or dis-
ciplinary action. Under § 30.245 of this 
subchapter, the project officer must 
notify the Director, EPA Security and 
Inspection Division, of all notifications 
from the grantee. 

(d) EPA shall cooperate with the 
grantee in its disciplinary or prose-
cutive actions taken for any apparent 
project-related violations of law or of 
the grantee’s code or standards of con-
duct. 

§ 35.936–17 Fraud and other unlawful 
or corrupt practices. 

All procurements under grants are 
covered by the provisions of § 30.245 of 
this subchapter relating to fraud and 
other unlawful or corrupt practices. 

§ 35.936–18 Negotiation of subagree- 
ments. 

(a) Formal advertising, with ade-
quate purchase descriptions, sealed 
bids, and public openings shall be the 
required method of procurement unless 
negotiation under paragraph (b) of this 
section is necessary to accomplish 
sound procurement. 

(b) All negotiated procurement shall 
be conducted in a manner to provide to 
the maximum practicable extent open 
and free competition appropriate to the 
type of project work to be performed. 
The grantee is authorized to negotiate 
subagreements in accordance with the 
applicable procedures of this sub-
chapter (see §§ 35.937 et seq. and 35.500 et 
seq.) if any of the following conditions 
exist: 

(1) Public exigency will not permit 
the delay incident to formally adver-
tised procurement (e.g., an emergency 
procurement). 
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