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can be accomplished more economi-
cally by the use of the force account
method, or (2) emergency circum-
stances dictate its use.

(c) Use of the force account method
for step 3 construction shall generally
be limited to minor portions of a proj-
ect.

§35.936-15 Limitations on
ment award.

No subagreement shall be awarded:

(@) To any person or organization
which does not meet the responsibility
standards in §30.340-2 (a) through (d)
and (g) of this subchapter;

(b) If any portion of the contract
work not exempted by §30.420-3(b) of
this subchapter will be performed at a
facility listed by the Director, EPA Of-
fice of Federal Activities, in violation
of the antipollution requirements of
the Clean Air Act and the Clean Water
Act, as set forth in §30.420-3 of this sub-
chapter and 40 CFR part 15 (Adminis-
tration of the Clean Air Act and the
Federal Water Pollution Control Act
with respect to Federal contracts,
grants, or loans); or

(c) To any person or organization
which is ineligible under the conflict of
interest requirements of §30.420-4 of
this subchapter.

subagree-

§35.936-16 Code or standards of con-
duct.

(a) The grantee must maintain a code
or standards of conduct which shall
govern the performance of its officers,
employees, or agents in the conduct of
project work, including procurement
and expenditure of project funds. The
grantee’s officers, employees, or agents
shall neither solicit nor accept gratu-
ities, favors, or anything of monetary
value from contractors or potential
contractors. The grantee must avoid
personal or organizational conflicts of
interest or noncompetitive procure-
ment practices which restrict or elimi-
nate competition or otherwise restrain
trade.

(b) To the extent permissible by
State or local law or formal institu-
tional requirements and procedures,
the standards shall provide for pen-
alties, sanctions, or other adequate dis-
ciplinary actions to be instituted for
project-related violations of law or of

§35.936-18

the code or standards of conduct by ei-
ther the grantee officers, employees, or
agents, or by contractors or their
agents.

() The grantee must inform the
project officer in writing of each seri-
ous allegation of a project-related vio-
lation and of each known or proven
project-related violation of law or code
or standards of conduct, by its officers,
employees, contractors, or by their
agents. The grantee must also inform
the project officer of the prosecutive or
disciplinary action the grantee takes,
and must cooperate with Federal offi-
cials in any Federal prosecutive or dis-
ciplinary action. Under §30.245 of this
subchapter, the project officer must
notify the Director, EPA Security and
Inspection Division, of all notifications
from the grantee.

(d) EPA shall cooperate with the
grantee in its disciplinary or prose-
cutive actions taken for any apparent
project-related violations of law or of
the grantee’s code or standards of con-
duct.

§35.936-17 Fraud and other unlawful
or corrupt practices.

All procurements under grants are
covered by the provisions of §30.245 of
this subchapter relating to fraud and
other unlawful or corrupt practices.

§35.936-18 Negotiation of subagree-
ments.
(a) Formal advertising, with ade-

quate purchase descriptions, sealed
bids, and public openings shall be the
required method of procurement unless
negotiation under paragraph (b) of this
section is necessary to accomplish
sound procurement.

(b) All negotiated procurement shall
be conducted in a manner to provide to
the maximum practicable extent open
and free competition appropriate to the
type of project work to be performed.
The grantee is authorized to negotiate
subagreements in accordance with the
applicable procedures of this sub-
chapter (see §§35.937 et seq. and 35.500 et
seq.) if any of the following conditions
exist:

(1) Public exigency will not permit
the delay incident to formally adver-
tised procurement (e.g., an emergency
procurement).

521



§35.936-19

(2) The aggregate amount involved
does not exceed $10,000 (see §35.936-19
for small purchases).

(3) The material or service to be pro-
cured is available from only one person
or entity. If the procurement is ex-
pected to aggregate more than $10,000,
the grantee must document its file
with a justification of the need for non-
competitive procurement, and provide
such documentation to the project offi-
cer on request.

(4) The procurement is for personal
or professional services (including ar-
chitectural or engineering services) or
for any service that a university or
other educational institution may
render.

(5) No responsive, responsible bids at
acceptable price levels have been re-
ceived after formal advertising, and,
with respect to procurement under
§35.938-4, the Regional Administrator’s
prior written approval has been ob-
tained.

(6) The procurement is for materials
or services where the prices are estab-
lished by law.

(7) The procurement is for technical
items or equipment requiring standard-
ization and interchangeability of parts
with existing equipment.

(8) The procurement is for experi-
mental, developmental or research
services.

§35.936-19 Small purchases.

(a) A small purchase is the procure-
ment of materials, supplies, and serv-
ices when the aggregate amount in-
volved in any one transaction does not
exceed $10,000. The small purchase lim-
itation of $10,000 applies to the aggre-
gate total of an order, including all es-
timated handling and freight charges,
overhead, and profit to be paid under
the order. In arriving at the aggregate
amount involved in any one trans-
action, all items which should properly
be grouped together must be included.

Reasonable competition shall be ob-
tained.
(b) Subagreements for small pur-

chases need not be in the form of a bi-
laterally executed written agreement.
Where appropriate, unilateral purchase
orders, sales slips, memoranda of oral
price quotations, and the like may be
used to minimize paperwork. Retention
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in the purchase files of these docu-
ments and of written quotations re-
ceived, or references to catalogs or
printed price lists used, will suffice as
the record supporting the price paid.

§35.936-20 Allowable costs.

(@) Incurring costs wunder sub-
agreements which are not awarded or
administered in compliance with this
part or part 33 of this subchapter, as
appropriate, shall be cause for disal-
lowance of those costs.

(b) Appropriate cost principles which
apply to subagreements under EPA
grants are identified in §30.710 of this
subchapter. Under that section, the
contractor’s actual costs, direct and in-
direct, eligible for Federal participa-
tion in a cost reimbursement contract
shall be those allowable under the ap-
plicable provisions of 41 CFR 1-15.2
(Principles and Procedures for Use in
Cost-Reimbursement Type Supply and
Research Contracts With Commercial
Organizations) and 41 CFR 1-15.4 (Con-
struction and Architect-Engineer Con-
tracts).

(c) Reasonable costs of compliance
with the procurement and project man-
agement requirements of these regula-
tions are allowable costs of administra-
tion under the grant. Costs of an-
nouncement, selection, negotiation,
and cost review and analysis in connec-
tion with procurement of architectural
or engineering services are allowable,
even when conducted before award of
the grant. Legal and engineering costs
which a grantee is required to incur in
a protest action under §35.939 are al-
lowable.

§35.936-21 Delegation to State agen-
cies; certification of procurement
systems.

(&) Under 8§35.912 and subpart F of
this part, the Regional Administrator
may delegate authority to a State
agency to review and certify the tech-
nical and administrative adequacy of
procurement documentation required
under these sections.

(b) If a State agency believes that
State laws which govern municipal
procurement include the same require-
ments or operate to provide the same
protections as do §§35.936, 35.937 and
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