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(2) The aggregate amount involved 
does not exceed $10,000 (see § 35.936–19 
for small purchases). 

(3) The material or service to be pro-
cured is available from only one person 
or entity. If the procurement is ex-
pected to aggregate more than $10,000, 
the grantee must document its file 
with a justification of the need for non-
competitive procurement, and provide 
such documentation to the project offi-
cer on request. 

(4) The procurement is for personal 
or professional services (including ar-
chitectural or engineering services) or 
for any service that a university or 
other educational institution may 
render. 

(5) No responsive, responsible bids at 
acceptable price levels have been re-
ceived after formal advertising, and, 
with respect to procurement under 
§ 35.938–4, the Regional Administrator’s 
prior written approval has been ob-
tained. 

(6) The procurement is for materials 
or services where the prices are estab-
lished by law. 

(7) The procurement is for technical 
items or equipment requiring standard-
ization and interchangeability of parts 
with existing equipment. 

(8) The procurement is for experi-
mental, developmental or research 
services. 

§ 35.936–19 Small purchases. 
(a) A small purchase is the procure-

ment of materials, supplies, and serv-
ices when the aggregate amount in-
volved in any one transaction does not 
exceed $10,000. The small purchase lim-
itation of $10,000 applies to the aggre-
gate total of an order, including all es-
timated handling and freight charges, 
overhead, and profit to be paid under 
the order. In arriving at the aggregate 
amount involved in any one trans-
action, all items which should properly 
be grouped together must be included. 
Reasonable competition shall be ob-
tained. 

(b) Subagreements for small pur-
chases need not be in the form of a bi-
laterally executed written agreement. 
Where appropriate, unilateral purchase 
orders, sales slips, memoranda of oral 
price quotations, and the like may be 
used to minimize paperwork. Retention 

in the purchase files of these docu-
ments and of written quotations re-
ceived, or references to catalogs or 
printed price lists used, will suffice as 
the record supporting the price paid. 

§ 35.936–20 Allowable costs. 

(a) Incurring costs under sub-
agreements which are not awarded or 
administered in compliance with this 
part or part 33 of this subchapter, as 
appropriate, shall be cause for disal-
lowance of those costs. 

(b) Appropriate cost principles which 
apply to subagreements under EPA 
grants are identified in § 30.710 of this 
subchapter. Under that section, the 
contractor’s actual costs, direct and in-
direct, eligible for Federal participa-
tion in a cost reimbursement contract 
shall be those allowable under the ap-
plicable provisions of 41 CFR 1–15.2 
(Principles and Procedures for Use in 
Cost-Reimbursement Type Supply and 
Research Contracts With Commercial 
Organizations) and 41 CFR 1–15.4 (Con-
struction and Architect-Engineer Con-
tracts). 

(c) Reasonable costs of compliance 
with the procurement and project man-
agement requirements of these regula-
tions are allowable costs of administra-
tion under the grant. Costs of an-
nouncement, selection, negotiation, 
and cost review and analysis in connec-
tion with procurement of architectural 
or engineering services are allowable, 
even when conducted before award of 
the grant. Legal and engineering costs 
which a grantee is required to incur in 
a protest action under § 35.939 are al-
lowable. 

§ 35.936–21 Delegation to State agen-
cies; certification of procurement 
systems. 

(a) Under § 35.912 and subpart F of 
this part, the Regional Administrator 
may delegate authority to a State 
agency to review and certify the tech-
nical and administrative adequacy of 
procurement documentation required 
under these sections. 

(b) If a State agency believes that 
State laws which govern municipal 
procurement include the same require-
ments or operate to provide the same 
protections as do §§ 35.936, 35.937 and 

VerDate May<21>2004 14:16 Aug 02, 2004 Jkt 203140 PO 00000 Frm 00522 Fmt 8010 Sfmt 8010 Y:\SGML\203140T.XXX 203140T



523 

Environmental Protection Agency § 35.937 

35.938, the State may request the Ad-
ministrator to approve the State sys-
tem instead of the procedures of these 
sections. EPA shall review the State 
system to determine its adequacy. 

(c) If a State agency determines that 
an applicant’s procurement ordinances 
or applicable statutes include the same 
requirements or operate to provide the 
same protections as do §§ 35.936, 35.937 
and 35.938, the State may certify (ac-
companied by appropriate documenta-
tion) the adequacy of the municipal-
ity’s ordinances and statutes and re-
quest the Administrator to approve the 
municipality’s system instead of the 
procedures of these sections. EPA shall 
conduct or may request the State to 
conduct a review of the municipality’s 
system to determine its adequacy. 

§ 35.936–22 Bonding and insurance. 

(a) On contracts for the building and 
erection of treatment works or con-
tracts for sewer system rehabilitation 
exceeding $100,000, each bidder must 
furnish a bid guarantee equivalent to 5 
percent of the bid price. In addition, 
the contractor awarded a construction 
contract for the building and erection 
of treatment works or sewer system re-
habilitation must furnish performance 
and payment bonds, each of which shall 
be in an amount not less than 100 per-
cent of the contract price. Construc-
tion contracts less than $100,000 shall 
be subject to State and local require-
ments for bid guarantees, performance 
bonds, and payment bonds. For con-
tracts or subcontracts in excess of 
$100,000 the Regional Administrator 
may authorize the grantee to use its 
own bonding policies and requirements 
if he determines, in writing, that the 
Government’s interest is adequately 
protected. 

(b) Contractors should obtain such 
construction insurance (e.g., fire and 
extended coverage, workmen’s com-
pensation, public liability and property 
damage, and ‘‘all risk’’ builder’s risk or 
installation floater coverage) as is re-
quired by State or local law or the 
grantee or as is customary and appro-
priate. Under the Flood Disaster Pro-
tection Act of 1973, a contractor must 
purchase flood insurance to cover his 
risk of loss if the grantee has not pur-

chased the insurance (see § 30.405–10 of 
this subchapter). 

§ 35.937 Subagreements for architec-
tural or engineering services. 

(a) Applicability. Except as § 35.937–2 
otherwise provides, the provisions of 
§§ 35.937 through 35.937–11 apply to all 
subagreements of grantees for archi-
tectural or engineering services where 
the aggregate amount of services in-
volved is expected to exceed $10,000. 
The provisions of §§ 35.937–2, 35.937–3, 
and 35.937–4 are not required, but may 
be followed, where the population of 
the grantee municipality is 25,000 or 
less according to the most recent U.S. 
census. When $10,000 or less of services 
(e.g., for consultant or consultant sub-
contract services) is required, the 
small purchase provisions of § 35.936–19 
apply. 

(b) Policy. Step 1, step 2, or adminis-
tration or management of step 3 
project work may be performed by ne-
gotiated procurement of architectural 
or engineering services. The Federal 
Government’s policy is to encourage 
public announcement of the require-
ments for personal and professional 
services, including engineering serv-
ices. Subagreements for engineering 
services shall be negotiated with can-
didates selected on the basis of dem-
onstrated competence and qualifica-
tions for the type of professional serv-
ices required and at fair and reasonable 
prices. All negotiated procurement 
shall be conducted in a manner that 
provides to the maximum practicable 
extent, open and free competition. 
Nothing in this subpart shall be con-
strued as requiring competitive bids or 
price competition in the procurement 
of architectural or engineering serv-
ices. 

(c) Definitions. As used in §§ 35.937 
through 35.937–11 the following words 
and terms mean: 

(1) Architectural or engineering serv-
ices. Those professional services associ-
ated with research, development, de-
sign and construction, alteration, or 
repair of real property, as well as inci-
dental services that members of these 
professions and those in their employ 
may logically or justifiably perform, 
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