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(7) Any other measures necessary to 
assure compliance with all SIP require-
ments as expeditiously as practicable. 

(b) Operations of SCS. Smelters to 
which § 57.705 is applicable must com-
ply with all elements of § 57.703. 

Subpart H—Waiver of Interim Re-
quirement for Use of Contin-
uous Emission Reduction 
Technology 

§ 57.801 Purpose and scope. 
(a) This subpart shall govern all pro-

ceedings for the waiver of the interim 
requirement that each NSO provide for 
the use of constant controls. 

(b) In the absence of specific provi-
sions in this subpart, and where appro-
priate, questions arising at any stage 
of the proceeding shall be resolved at 
the discretion of the Presiding Officer 
or the Administrator, as appropriate. 

§ 57.802 Request for waiver. 
(a) General. (1) Each smelter owner 

requesting a waiver shall complete, 
sign, and submit appendix A (Test for 
Eligibility for Interim Waiver). Copies 
of appendix A may be obtained from 
any EPA Regional Administrator, or 
from the Director, Stationary Source 
Compliance Division (EN–341), U.S. En-
vironmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460. Claims of confidentiality 
shall be made as provided in § 57.203. 

(2) The smelter owner shall append to 
the completed and signed appendix A 
full copies of all documents, test re-
sults, studies, reports, scientific lit-
erature and assessments required by 
appendix A. To the extent that the ma-
terial consists of generally available 
published material, the smelter owner 
may cite to the material in lieu of ap-
pending it to appendix A. The smelter 
owner shall specificially designate 
those portions of any documents relied 
upon and the facts or conclusions in 
appendix A to which they relate. 

(b) Effect of submitting incomplete ap-
plication. (1) The Administrator, or a 
person designated by him to review ap-
plications for waivers, may advise the 
smelter owner in writing whenever he 
determines that additional information 
is needed in order to make the waiver 

eligibility determinations required by 
section 119(d)(2) of the Act. The smelter 
owner shall promptly supply such in-
formation. All additional information 
requested under this paragraph and 
filed in the manner required by para-
graph (d) shall be deemed part of ap-
pendix A. 

(2) Failure to comply with the re-
quirements of paragraphs (a) and (b)(1) 
of this section shall be grounds for de-
nial of the requested waiver. 

(c) Time for requesting waivers. Any re-
quest for a waiver must be submitted 
to the Administrator by the smelter 
owner at the time of the application 
for an NSO from the State or the Ad-
ministrator, as the case may be. Where 
a smelter was issued a second period 
NSO by a State before these regula-
tions went into effect, a request for a 
waiver shall be made and a completed 
appendix A shall be submitted, within 
sixty days of the effective date of these 
regulations, unless an extension is 
granted by the Administrator, or his 
designee, for good cause. 

(d) Submission of request. A copy of ap-
pendix A (plus attachments) which has 
been completed for the purpose of re-
questing a waiver of constant control 
requirements shall be filed with the 
Administrator, addressed as follows: 
Director, Stationary Source Compli-
ance Division (EN–341), U.S. Environ-
mental Protection Agency, 1200 Penn-
sylvania Ave., NW., Washington, DC 
20460, Attn: Confidential Information 
Unit. 

(e) Eligibility. A smelter shall be eligi-
ble for consideration under this sub-
part only if it establishes that (1) its 
existing strong stream controls, if any, 
lack the capacity while in full oper-
ation to treat all strong stream sulfur 
dioxide emissions and (2) bypass of 
strong stream controls due to excess 
strong stream sulfur dioxide emissions 
cannot be avoided with improved oper-
ation and maintenance of existing 
strong stream controls and process 
equipment. 

(f) Criteria for decision. The Adminis-
trator shall grant or approve a waiver, 
whichever is appropriate, for any eligi-
ble smelter as to which he finds, in ac-
cordance with the methods and proce-
dures specified in appendix A, that: 
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(1) The higher of the two net present 
values of future cash flows completed 
under the two alternative sets of as-
sumptions set forth in the instructions 
to schedule D.6 in appendix A in less 
than liquidation (salvage) value; or 

(2) The smelter’s average variable 
costs at all relevant levels of produc-
tion (after installation of interim con-
stant control equipment) would exceed 
the weighted average price of smelter 
output for one year or more. 

§ 57.803 Issuance of tentative deter-
mination; notice. 

(a) Tentative determination. (1) The 
EPA staff shall formulate and prepare: 

(i) A ‘‘Staff Computational Analysis,’’ 
using the financial information sub-
mitted by the smelter owner under 
§ 57.802 to evaluate the economic cir-
cumstances of the smelter for which 
the waiver is sought; 

(ii) A tentative determination as to 
whether an interim requirement for 
the use of constant controls would be 
so costly as to necessitate permanent 
or prolonged temporary cessation of 
operations at the smelter for which the 
waiver is requested. The tentative de-
termination shall contain a ‘‘Proposed 
Report and Findings’’ summarizing the 
conclusions reached in the Staff Com-
putational Analysis, discussing the es-
timated cost of interim controls, and 
assessing the effect upon the smelter of 
requiring those controls. The tentative 
determination shall also contain a pro-
posed recommendation that the waiver 
be granted or denied, based upon the 
Proposed Report and Findings, and 
stating any additional considerations 
supporting the proposed recommenda-
tion. This tentative determination 
shall be a public document. 

(2) In preparing the Proposed Report 
and Findings, the EPA staff shall at-
tempt to the maximum extent feasible 
to avoid revealing confidential infor-
mation which, if revealed, might dam-
age the legitimate business interests of 
the applicant. The preceding sentence 
notwithstanding, the tentative deter-
mination shall be accompanied by a 
listing of all materials considered by 
EPA staff in developing the tentative 
determination. Subject to the provi-
sions of § 57.814(a), full copies of all 
such materials shall be included in the 

administrative record under § 57.814, ex-
cept that, to the extent the material 
consists of published material which is 
generally available, full citations to 
that material may be given instead. 

(b) Public notice. Public notice of 
EPA’s tentative determination to 
grant or deny an application for a 
waiver shall be given by: 

(1) Publication at least once in a 
daily newspaper of general circulation 
in the area in which the smelter is lo-
cated; and 

(2) Posting in the principal office of 
the municipality in which the smelter 
is located. 

(c) Individual notice. Individual notice 
of EPA’s tentative determination to 
grant or deny an application for a 
waiver shall be mailed to the smelter 
owner by certified mail, return receipt 
requested, and to the air pollution con-
trol agency for the State in which the 
smelter is located. 

(d) Request for individual notice. EPA 
shall mail notice of its tentative deter-
mination to grant or deny an applica-
tion for waiver to any person upon re-
quest. Each such request shall be sub-
mitted to the Administrator in writ-
ing, shall state that the request is for 
individual notice of tentative deter-
mination to grant or deny any applica-
tion for a waiver under section 119(d) of 
the Clean Air Act, and shall describe 
the notice or types of notices desired 
(e.g., all notices, notices for a par-
ticular Region, notices for a particular 
State, notice for a particular city). 

(e) Form of notice. The notice of ten-
tative determination required to be 
distributed under paragraphs (b), (c), 
and (d) of this section shall include, in 
addition to any other materials, the 
following: 

(1) A summary of the information 
contained in appendix A; 

(2) The tentative determination pre-
pared under paragraph (a) of this sec-
tion: Provided, that except in the case 
of the smelter owner, a summary of the 
basis for the grant or denial of the 
waiver may be provided in lieu of the 
formal determinations required by 
paragraph (a)(1) of this section; 

(3) A brief description of the proce-
dures set forth in § 57.804 for requesting 
a public hearing on the waiver request, 
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