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(v) The decision on the transfer of
NOx allowances under §97.61 of this
chapter;

(vi) The decision on a petition for ap-
proval of an alternative monitoring
system;

(vii) The approval or disapproval of a
monitoring system certification or re-
certification under §97.71 of this chap-
ter;

(viii) The finalization of control pe-
riod emissions data, including retro-
active adjustment based on audit;

(ix) The approval or disapproval of a
petition under §97.75 of this chapter;

(X) The determination of the suffi-
ciency of the monitoring plan for a
NOx Budget opt-in unit;

(xi) The decision on a request for
withdrawal of a NOx Budget opt-in unit
from the NOx Budget Trading Program
under §97.86 of this chapter;

(xii) The decision on the deduction of
NOx allowances under §97.87 of this
chapter; and

(xiii) The decision on the allocation
of NOx allowances to a NOx Budget
opt-in unit under §97.88 of this chapter.

(¢) In order to appeal a decision
under paragraph (a) of this section, a
person shall file a petition for adminis-
trative review with the Environmental
Appeals Board under §78.3. The Envi-
ronmental Appeals Board will, con-
sistent with §78.6, either:

(1) Issue an order deciding the appeal;
or

(2) Where there is a disputed issue of
fact material to the contested portions
of the decision, refer the proceeding to
the Chief Administrative Law Judge,
who will designate an Administrative
Law Judge to conduct an evidentiary
hearing to decide the disputed issue of
fact. If the proposed decision is con-
tested or the Environmental Appeals
Board decides to review the proposed
decision, the Environmental Appeals
Board will issue an order deciding the
appeal.

(d) Questions arising at any stage of
a proceeding that are not addressed in
this part will be resolved at the discre-
tion of the Environmental Appeals
Board or the Presiding Officer.

[58 FR 3760, Jan. 11, 1993, as amended at 60
FR 17132, Apr. 4, 1995; 62 FR 55488, Oct. 24,
1997; 66 FR 12978, Mar. 1, 2001; 69 FR 21644,
Apr. 21, 2004]
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§78.2 General.

Part 72 of this chapter, including
§§72.2 (definitions), 72.3 (measurements,
abbreviations, and acronyms), 72.4
(Federal authority), 72.5 (State author-
ity), 72.6 (applicability), 72.7 (new units
exemption), 72.8 (retired units exemp-
tion), 72.9 (standard requirements),
72.10 (availability of information), and
72.11 (computation of time), shall apply
to appeals of any final decision of the
Administrator under parts 72, 73, 74, 75,
76, or 77 of this chapter.

[58 FR 3760, Jan. 11, 1993, as amended at 69
FR 21645, Apr. 21, 2004]

§78.3 Petition for administrative re-
view and request for evidentiary
hearing.

(a)(1) The following persons may pe-
tition for administrative review of a
decision of the Administrator that is
made under parts 72, 74, 75, 76, and 77 of
this chapter and that is appealable
under §78.1(a) of this part:

(i) The designated representative for
the unit covered by the decision;

(if) The authorized account rep-
resentative for an account covered by
the decision; and

(iii) Any interested person.

(2) The following persons may peti-
tion for administrative review of a de-
cision of the Administrator that is
made under part 73 of this chapter and
that is appealable under §78.1(a):

(i) The authorized account represent-
ative for any Allowance Tracking Sys-
tem account covered by the decision;
and

(ii) With regard to the decision on
the allocation of allowances from the
Conservation and Renewable Energy
Reserve, the certifying official whose
application is covered by the decision.

(3) The following persons may peti-
tion for administrative review of a de-
cision of the Administrator that is
made under part 97 of this chapter and
that is appealable under §78.1(a) of this
part:

(i) The NOx authorized account rep-
resentative for the unit or any NOx Al-
lowance Tracking System account cov-
ered by the decision; or

(if) Any interested person.

(b)(1) Within 30 days following
issuance of a decision under §78.1 of
this part by the Administrator, any
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