Environmental Protection Agency

EFFECTIVE DATE NOTE: At 69 FR 39179, June
29, 2004, §80.554 was added, effective Aug. 30,
2004.

§80.555 What provisions are available
to a large refiner that acquires a
small refiner or one or more of its
refineries?

(@) In the case of a refiner without
approved small refiner status who ac-
quires a refinery from a refiner with
approved status as a motor vehicle die-
sel fuel small refiner or a NRLM diesel
fuel small refiner under §80.551(g), the
applicable small refiner provisions of
§§80.552 and 80.554 may apply to the ac-
quired refinery for a period of up to 30
months from the date of acquisition of
the refinery. In no case shall this pe-
riod extend beyond May 31, 2010 for a
refinery acquired from a motor vehicle
diesel fuel small refiner or beyond the
dates specified in §80.554(a) or (b), as
applicable, for a refinery acquired from
a NRLM diesel fuel small refiner.

(b) A refiner may apply to EPA for up
to an additional six months to comply
with the standards of §80.510 or 80.520
for the acquired refinery if more than
30 months would be required for the
necessary engineering, permitting,
construction, and start-up work to be
completed. Such applications must in-
clude detailed technical information
supporting the need for additional
time. EPA will base a decision to ap-
prove additional time on information
provided by the refiner and on other
relevant information. In no case will
EPA extend the compliance date be-
yond May 31, 2010 for a refinery ac-
quired from a motor vehicle diesel fuel
small refiner or beyond the dates speci-
fied in §80.554(a) or (b), as applicable,
for a refinery acquired from a NRLM
diesel fuel small refiner.

(c) Refiners who acquire a refinery
from a refiner with approved status as
a motor vehicle diesel fuel small re-
finer or a NRLM diesel fuel small re-
finer under §80.551(g), shall notify EPA
in writing no later than 20 days fol-
lowing the acquisition.

[69 FR 39180, June 29, 2004]

EFFECTIVE DATE NOTE: At 69 FR 39180, June
29, 2004, §80.555 was added, effective Aug. 30,
2004.

§80.560

§§80.556-80.559 [Reserved]
OTHER HARDSHIP PROVISIONS

§80.560 How can a refiner seek tem-
porary relief from the requirements
of this subpart in case of extreme
hardship circumstances?

(a) EPA may, at its discretion, grant
a refiner, for one or more of its refin-
eries, temporary relief from some or all
of the provisions of this subpart. Such
relief shall be no less stringent than
the small refiner compliance options
specified in §80.552. EPA may grant
such relief provided that the refiner
demonstrates that:

(1) Unusual circumstances exist that
impose extreme hardship and signifi-
cantly affect the refiner’s ability to
comply by the applicable date; and

(2) It has made best efforts to comply
with the requirements of this subpart.

(b) Applications must be submitted
to EPA by June 1 2002 to the following
address: Applications for small refiner
status must be sent via certified mail
with return receipt or express mail
with return receipt to: U.S. EPA-Attn:
Diesel Hardship (6406J), 1200 Pennsyl-
vania Avenue, NW (6406J), Washington,
DC 20460 (certified mail/return receipt)
or Attn: Diesel Hardship, Transpor-
tation and Regional Programs Divi-
sion, 501 3rd Street, NW (6406J), Wash-
ington, DC 20001 (express mail/return
receipt). EPA reserves the right to
deny applications for appropriate rea-
sons, including unacceptable environ-
mental impact. Approval to distribute
motor vehicle diesel fuel not subject to
the 15 ppm sulfur standard may be
granted for such time period as EPA
determines is appropriate, but shall
not extend beyond May 31, 2010.

(c) Applications must include a plan
demonstrating how the refiner will
comply with the requirements of this
subpart as expeditiously as possible.
The plan shall include a showing that
contracts are or will be in place for en-
gineering and construction of
desulfurization equipment a plan for
applying for and obtaining any permits
necessary for construction or oper-
ation, projected timeline for beginning
and completing construction, and for
beginning actual operation of such
equipment, and a description of plans
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to obtain necessary capital, and a de-
tailed estimate of when the require-
ments of this subpart will be met.

(d) Applicants must provide, at a
minimum, the following information:

(1) Detailed description of efforts to
obtain capital for refinery investments
and efforts made to obtain credits for
compliance under §80.531;

(2) Bond rating of entity that owns
the refinery (in the case of joint ven-
tures, include the bond rating of the
joint venture entity and the bond rat-
ings of all partners; in the case of cor-
porations, include the bond ratings of
any parent or subsidiary corporations);
and

(3) Estimated capital investment
needed to comply with the require-
ments of this subpart by the applicable
date.

(e) In addition to the application re-
quirements of paragraph (b) of this sec-
tion, a refiner’s application for tem-
porary relief under this paragraph
must also include a compliance plan.
Such compliance plan shall dem-
onstrate how the refiner will engage in
a quality assurance testing program to
ensure that its motor vehicle diesel
fuel subject solely to the sulfur stand-
ards under §80.520(c) has not caused
motor vehicle diesel fuel subject to the
15 ppm standard §80.520(a)(1) to fail to
comply with that standard. The qual-
ity assurance program must at least
include periodic sampling and testing
at the party’s own facilities and at
downstream facilities in the refiner’s
or importer’s diesel fuel distribution
system, to determine compliance with
the applicable sulfur standards for both
categories of motor vehicle diesel fuel;
examination at the party’s own facili-
ties and at applicable downstream fa-
cilities, of product transfer documents
to confirm appropriate transfers and
deliveries of both products; and inspec-
tion of retailer and wholesale pur-
chaser-consumer pump stands for the
presence of the labels and warning
signs required under this section. Any
violations that are discovered shall be
reported to EPA within 48 hours of dis-
covery.

(f) Applications under this section
must be accompanied by:

(1) A letter signed by the president,
chief operating or chief executive offi-
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cer of the company, or his/her designee,
stating that the information contained
in the application is true to the best of
his/her knowledge.

(2) The name, address, phone number,
facsimile number and e-mail address of
a corporate contact person.

(g) Applicants must also provide any
other relevant information requested
by EPA.

(h) Refiners who are granted a hard-
ship relief standard for any refinery,
and importers of fuel subject to tem-
porary refiner relief standards, may
not distribute the diesel fuel subject to
the sulfur standard under §80.520(c) for
use in model year 2007 and later vehi-
cles and must comply with all applica-
ble provisions of this subpart, includ-
ing the provisions of this subpart.

(i) EPA may impose any reasonable
conditions on waivers under this sec-
tion, including limitations on the re-
finery’s volume of motor vehicle diesel
fuel subject to a temporary refiner re-
lief standards.

(J) The provisions of this section are

available only to refineries that
produce diesel fuel from crude.
(k) The individual refinery sulfur

standard and the compliance plan will
be approved or disapproved by the Ad-
ministrator, and approval will be effec-
tive when the refiner (or importer, as
applicable, in the case of compliance
plans) receives an approval letter from
EPA. If disapproved, the refiner or im-
porter must comply with the motor ve-
hicle diesel fuel standard under
§80.520(a)(1) by the appropriate compli-
ance date specified in §80.500.

() If EPA finds that a refiner pro-
vided false or inaccurate information
on its application for small refiner sta-
tus, upon notice from EPA the refiner’s
small refiner status will be void ab
initio.

EFFECTIVE DATE NOTE: At 69 FR 39181, June
29, 2004, §80.560 was amended by revising
paragraphs (a), (b), (d), (e), (h), (i), (k), and
(1), effective Aug. 30, 2004. For the conven-
ience of the user, the revised text is set forth
as follows:

§80.560 How can a refiner seek temporary
relief from the requirements of this sub-
part in case of extreme hardship cir-
cumstances?

(a) EPA may, at its discretion, grant a re-
finer of crude oil that processes crude oil
through refinery processing units, for one or
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more of its refineries, temporary relief from
some or all of the provisions of this subpart.
Such relief shall be no less stringent than
the small refiner compliance options speci-
fied in §80.552 for motor vehicle diesel fuel
and §80.554 for NRLM diesel fuel. EPA may
grant such relief provided that the refiner
demonstrates that—

(1) Unusual circumstances exist that im-
pose extreme hardship and significantly af-
fect the refiner’s ability to comply by the ap-
plicable date; and

(2) 1t has made best efforts to comply with
the requirements of this subpart.

(b)(1) For motor vehicle diesel fuel, appli-
cations must be submitted to EPA by June 1,
2002 to the following address: U.S. EPA—
Attn: Diesel Hardship, Transportation and
Regional Programs Division (6406J), 1200
Pennsylvania Avenue, NW., Washington, DC
20460 (certified mail/return receipt) or Attn:
Diesel Hardship, Transportation and Re-
gional Programs Division, 1310 L Street,
NW., 6th floor, Washington, DC 20005 (express
mail/return receipt). EPA reserves the right
to deny applications for appropriate reasons,
including unacceptable environmental im-
pact. Approval to distribute motor vehicle
diesel fuel not subject to the 15 ppm sulfur
standard may be granted for such time pe-
riod as EPA determines is appropriate, but
shall not extend beyond May 31, 2010.

(2) For NRLM diesel fuel, applications
must be submitted to EPA by June 1, 2005 to
the following address: U.S. EPA—Attn: Die-
sel Hardship, Transportation and Regional
Programs Division (6406J), 1200 Pennsylvania
Avenue, NW., Washington, DC 20460 (certified
mail/return receipt) or Attn: Diesel Hard-
ship, Transportation and Regional Programs
Division, 1310 L Street, NW., 6th floor, Wash-
ington, DC 20005 (express mail/return re-
ceipt). EPA reserves the right to deny appli-
cations for appropriate reasons, including
unacceptable environmental impact. Ap-
proval to distribute NRLM diesel fuel not
subject to the 500 ppm sulfur standard may
be granted for such time period as EPA de-
termines is appropriate, but shall not extend
beyond May 31, 2010 for NR diesel fuel and
May 31, 2012 for NRLM diesel fuel. Approval
to distribute NRLM diesel fuel not subject to
the 15 ppm sulfur standard may be granted
for such time period as EPA determines is
appropriate, but shall not extend beyond
May 31, 2014.

* * * * *

(d) Applicants must provide, at a min-
imum, the following information:

(1) Detailed description of efforts to obtain
capital for refinery investments and efforts
made to obtain credits for compliance under
§80.531 for motor vehicle diesel fuel or
8§80.535 through 80.536 for NRLM diesel fuel;
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(2) Bond rating of entity that owns the re-
finery (in the case of joint ventures, include
the bond rating of the joint venture entity
and the bond ratings of all partners; in the
case of corporations, include the bond rat-
ings of any parent or subsidiary corpora-
tions); and

(3) Estimated capital investment needed to
comply with the requirements of this sub-
part by the applicable date.

(e) In addition to the application require-
ments of paragraph (b) through (d) of this
section, a refiner’s application for temporary
relief under this paragraph (e) must also in-
clude a compliance plan. Such compliance
plan shall demonstrate how the refiner will
engage in a quality assurance testing pro-
gram, where appropriate, to ensure that the
following conditions are met:

(1)(i) 1ts motor vehicle diesel fuel subject
solely to the sulfur standards under
§80.520(c) has not caused motor vehicle diesel
fuel subject to the 15 ppm sulfur standard
§80.520(a)(1) to fail to comply with that
standard; or

(ii) Its NRLM diesel fuel subject solely to
the 500 ppm sulfur standard under §80.510(a)
has not caused NRLM diesel fuel subject to
the 15 ppm sulfur standard under §80.510(b) or
(c) to fail to comply with that standard.

(2) The quality assurance program must at
least include periodic sampling and testing
at the party’s own facilities and at down-
stream facilities in the refiner’s or import-
er’s diesel fuel distribution system, to deter-
mine compliance with the applicable sulfur
standards for both categories of motor vehi-
cle diesel fuel; examination at the party’s
own facilities and at applicable downstream
facilities, of product transfer documents to
confirm appropriate transfers and deliveries
of both products; and inspection of retailer
and wholesale purchaser-consumer pump
stands for the presence of the labels and
warning signs required under this section.
Any violations that are discovered shall be
reported to EPA within 48 hours of dis-
covery.

* * * * *

(h) Refiners who are granted a hardship re-
lief standard for any refinery and importers
of fuel subject to temporary foreign refiner
relief standards, must comply with the re-
quirements of §80.561(f).

(i) EPA may impose any reasonable condi-
tions on waivers under this section, includ-
ing limitations on the refinery’s volume of
motor vehicle diesel fuel and NRLM diesel

fuel subject to temporary refiner relief
standards.
* * * * *

(k) The individual refinery sulfur standard
and the compliance plan will be approved or
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disapproved by the Administrator, and ap-
proval will be effective when the refiner re-
ceives an approval letter from EPA. Unless
approved, the refiner or, where applicable,
the importer must comply with the motor
vehicle diesel fuel standard under
§80.520(a)(1) by the appropriate compliance
date specified in §80.500 or the NRLM diesel
fuel standards and compliance dates under
§80.510(a), (b), and (c) as applicable.

() If EPA finds that a refiner provided
false or inaccurate information on its appli-
cation for hardship relief, EPA’s approval of
the refiners application will be void ab initio.

§80.561 How can a refiner or importer
seek temporary relief from the re-
quirements of this subpart in case
of extreme unforseen cir-
cumstances?

In appropriate extreme, unusual, and
unforseen circumstances (e.g., natural
disaster or refinery fire) which are
clearly outside the control of the re-
finer or importer and which could not
have been avoided by the exercise of
prudence, diligence and due care, EPA
may permit a refiner or importer, for a
brief period, to distribute motor vehi-
cle diesel fuel which does not meet the
requirements of this subpart if:

(a) It is in the public interest to do so
(e.g., distribution of the nonconforming
diesel fuel is necessary to meet pro-
jected shortfalls which cannot other-
wise be compensated for);

(b) The refiner or importer exercised
prudent planning and was not able to
avoid the violation and has taken all
reasonable steps to minimize the ex-
tent of the nonconformity;

(c) The refiner or importer can show
how the requirements for motor vehi-
cle diesel fuel will be expeditiously
achieved;

(d) The refiner or importer agrees to
make up any air quality detriment as-
sociated with the nonconforming
motor vehicle diesel fuel, where prac-
ticable;

(e) The refiner or importer pays to
the U.S. Treasury an amount equal to
the economic benefit of the noncon-
formity minus the amount expended
pursuant to paragraph (d) of this sec-
tion, in making up the air quality det-
riment; and

() In the case of motor vehicle diesel
fuel distributed under this section that
does not meet the 15 ppm sulfur stand-
ard under §80.520(a)(1), such diesel fuel
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shall not be distributed for use in
model year 2007 or later motor vehi-
cles, and must meet all the require-
ments and prohibitions of this subpart
applicable to diesel fuel meeting the
sulfur standard under §80.520(c), or to
diesel fuel that is not motor vehicle
diesel fuel, as applicable.

EFFECTIVE DATE NOTE: At 69 FR 39181, June
29, 2004, §80.561 was amended by revising the
introductory text and paragraphs (c), (d),
and (f), effective Aug. 30, 2004. For the con-
venience of the user, the revised text is set
forth as follows:

§80.561 How can a refiner or importer seek
temporary relief from the requirements
of this subpart in case of extreme
unforseen circumstances?

In appropriate extreme, unusual, and
unforseen circumstances (for example, nat-
ural disaster or refinery fire) which are
clearly outside the control of the refiner or
importer and which could not have been
avoided by the exercise of prudence, dili-
gence, and due care, EPA may permit a re-
finer or importer, for a brief period, to dis-
tribute motor vehicle diesel fuel or NRLM
diesel fuel which does not meet the require-
ments of this subpart if:

* * * * *

(c) The refiner or importer can show how
the requirements for motor vehicle diesel
fuel or NRLM diesel fuel will be expedi-
tiously achieved;

(d) The refiner or importer agrees to make
up any air quality detriment associated with
the nonconforming motor vehicle diesel fuel
or NRLM diesel fuel, where practicable;

* * * * *

(@) In the case of motor vehicle diesel
fuel distributed under this section that does
not meet the 15 ppm sulfur standard under
§80.520(a)(1), such diesel fuel shall not be dis-
tributed for use in model year 2007 or later
motor vehicles, and must meet all the re-
quirements and prohibitions of this subpart
applicable to diesel fuel meeting the sulfur
standard under §80.520(c), or to diesel fuel
that is not motor vehicle diesel fuel, as ap-
plicable.

(2) In the case of NRLM diesel fuel distrib-
uted under this section from June 1, 2007
through May 31, 2010 that does not meet the
500 ppm sulfur standard under §80.510(a),
such diesel fuel must meet the requirements
and prohibitions applicable to high sulfur
NRLM credit fuel under §80.536(f)(1)(i) and
(ii).

(3) In the case of NR diesel fuel distributed
under this section after May 31, 2010 that
does not meet the 15 ppm sulfur standard
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