§89.911

§89.1003( a)(1) or (a)(3), other than in
strict conformity with all terms and
conditions of this exemption, renders
the person to whom the exemption is
granted, and any other person to whom
the provisions of §89.1003(a) are appli-
cable, liable to suit under sections 204
and 205 of the Act.

EFFECTIVE DATE NOTE: At 69 FR 39213, June
29, 2004, §89.910 was amended by adding para-
graph (c), effective Aug. 30, 2004. For the con-
venience of the user, the added text is set
forth as follows:

§89.910 Granting of exemptions.

* * * * *

(c) Manufacturers may ask EPA to apply
the provisions of 40 CFR 1068.201(i) to engines
exempted or excluded under this subpart.

§89.911 Submission of exemption re-
quests.

Requests for exemption or further in-
formation concerning exemptions and/
or the exemption request review proce-
dure should be addressed to: Chief, Se-
lective Enforcement Auditing Section,
Engine Programs and Compliance Divi-
sion (6405-J), Environmental Protec-
tion Agency, 1200 Pennsylvania Ave.,
NW., Washington, DC 20460.

[63 FR 57022, Oct. 23, 1998]

§89.912 Treatment of confidential in-
formation.
The provisions for treatment of con-
fidential information as described in
§89.7 apply.

Subpart K—General Enforcement
Provisions and Prohibited Acts

§89.1001 Applicability.

The requirements of subpart K are
applicable to all nonroad engines sub-
ject to the provisions of subpart A of
part 89, and to all nonroad vehicles and
equipment that contain such nonroad
engines.

§89.1002 Definitions.

The definitions in subpart A of this
part apply to this subpart.
§89.1003 Prohibited acts.

(a) The following acts and the caus-
ing thereof are prohibited:
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(1)(i) In the case of a manufacturer of
new nonroad engines, vehicles, or
equipment for distribution in com-
merce, the sale, or the offering for sale,
or the introduction, or delivery for in-
troduction, into commerce, of any new
nonroad engine manufactured after the
applicable effective date under this
part, or any nonroad vehicle or equip-
ment containing such engine, unless
such engine is covered by a certificate
of conformity issued (and in effect)
under regulations found in this part.

(i) In the case of any person, except
as provided in subpart G of this part,
the importation into the United States
of any new nonroad engine manufac-
tured after the applicable effective
date under this part, or any nonroad
vehicle or equipment containing such
engine, unless such engine is covered
by a certificate of conformity issued
(and in effect) under regulations found
in this part.

(2)(i) For a person to fail or refuse to
permit access to or copying of records
or to fail to make reports or provide in-
formation required under §89.1004.

(ii) For a person to fail or refuse to
permit entry, testing, or inspection au-
thorized under §§89.129, 89.506 or 89.1004.

(iii) For a person to fail or refuse to
perform tests, or to have tests per-
formed as required under 8§§89.119 or
89.1004.

(iv) For a person to fail to establish
or maintain records as required under
§89.1004.

(3)(i) For a person to remove or
render inoperative a device or element
of design installed on or in a nonroad
engine, vehicle or equipment in compli-
ance with regulations under this part
prior to its sale and delivery to the ul-
timate purchaser, or for a person
knowingly to remove or render inoper-
ative such a device or element of de-
sign after the sale and delivery to the
ultimate purchaser; or

(i) For a person to manufacture, sell
or offer to sell, or install, a part or
component intended for use with, or as
part of, a nonroad engine, vehicle or
equipment, where a principal effect of
the part or component is to bypass, de-
feat, or render inoperative a device or
element of design installed on or in a
nonroad engine in compliance with reg-
ulations issued under this part, and
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where the person knows or should
know that the part or component is
being offered for sale or installed for
this use or put to such use; or

(iii) For a person to deviate from the
provisions of §89.130 when rebuilding an
engine (or rebuilding a portion of an
engine or engine system).

(4) For a manufacturer of a new
nonroad engine subject to standards
prescribed under this part:

(i) To sell, offer for sale, or introduce
or deliver into commerce, a nonroad
engine unless the manufacturer has
complied with the requirements of
§89.1007.

(ii) To sell, offer for sale, or intro-
duce or deliver into commerce, a
nonroad engine unless a label or tag is
affixed to the engine in accordance
with §89.110.

(iii) To fail or refuse to comply with
the requirements of §89.1008.

(iv) Except as provided in §89.109, to
provide directly or indirectly in any
communication to the ultimate pur-
chaser or a subsequent purchaser that
the coverage of a warranty under the
Act is conditioned upon use of a part,
component, or system manufactured by
the manufacturer or a person acting
for the manufacturer or under its con-
trol, or conditioned upon service per-
formed by such persons.

(v) To fail or refuse to comply with
the terms and conditions of the war-
ranty under §89.1007.

(5) For a person to circumvent or at-
tempt to circumvent the residence
time requirements of paragraph (2)(iii)
of the nonroad engine definition in
§89.2.

(6) For a manufacturer of nonroad ve-
hicles or equipment to distribute in
commerce, sell, offer for sale, or intro-
duce into commerce a nonroad vehicle
or piece of equipment which contains
an engine not covered by a certificate
of conformity, except as otherwise al-
lowed by this part.

(b) For the purposes of enforcement
of this part, the following apply:

(1) Nothing in paragraph (a)(3) of this
section is to be construed to require
the use of manufacturer parts in main-
taining or repairing a nonroad engine.

(2) Actions for the purpose of repair
or replacement of a device or element
of design or any other item are not

§89.1003

considered prohibited acts under
§89.1003(a) if the action is a necessary
and temporary procedure, the device or
element is replaced upon completion of
the procedure, and the action results in
the proper functioning of the device or
element of design.

(3) Actions for the purpose of a con-
version of a nonroad engine for use of a
clean alternative fuel (as defined in
Title 1l of the Act) are not considered
prohibited acts under §89.1003(a) if:

(i) the vehicle complies with the ap-
plicable standard when operating on
the alternative fuel, and the device or
element is replaced upon completion of
the conversion procedure, and

(i) in the case of engines converted
to dual fuel or flexible use, the action
results in proper functioning of the de-
vice or element when the nonroad en-
gine operates on conventional fuel.

(4) Certified nonroad engines shall be
used in all vehicles and equipment
manufactured on or after the applica-
ble model years in §89.112 that are self-
propelled, portable, transportable, or
are intended to be propelled while per-
forming their function, unless the man-
ufacturer of the vehicle or equipment
can prove that the vehicle or equip-
ment will be used in a manner con-
sistent with paragraph (2) of the defini-
tion of nonroad engine in §89.2. After
the date on which a new standard takes
effect, nonroad vehicle and equipment
manufacturers may continue to use
nonroad engines built prior to this date
that are not certified to the standard
until inventories of those engines are
depleted; however, stockpiling of such
nonroad engines will be considered a
violation of this section.

(5) A manufacturer of nonroad vehi-
cles may install an engine certified to
the motor vehicle requirements of 40
CFR part 86 in a nonroad vehicle or
equipment where:

(i) The subject nonroad vehicle or
equipment is designed for travel on
public streets and highways to get
from one job site to another; and

(ii) The engine serves to propel the
vehicle or equipment when it is oper-
ated on public roads; and

(iii) There is no adjustment outside
of the manufacturer’s specifications or
removal or rendering inoperative of de-
vices or elements of design installed on
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or in the engine by the original engine
manufacturer for purposes of emission
control or any other action that may
be considered tampering under section
203 of the Clean Air Act or paragraph
(a)(3) of this section; and

(iv) A certified nonroad engine is not
available with appropriate physical or
performance characteristics; or

(v) A state requires the use of an on-
highway engine pursuant to a waiver
granted by EPA under section 209(e) of
the Clean Air Act.

(6) A manufacturer that produces
nonroad vehicles or equipment by per-
forming modifications to complete or
incomplete motor vehicles may retain
the motor vehicle engine in such vehi-
cle or equipment provided that:

(i) The engine is certified to the
motor vehicle requirements of 40 CFR
part 86; and

(ii) The on-highway vehicle is not
available from its manufacturer with a
certified nonroad engine having appro-
priate performance characteristics; and

(iii) There is no adjustment outside
of the manufacturer’s specifications or
removal or rendering inoperative of de-
vices or elements of design installed on
or in the engine or vehicle by the origi-
nal engine or vehicle manufacturer for
purposes of emission control, or any
other action that may be considered
tampering under section 203 of the
Clean Air Act or paragraph (a)(3) of
this section.

() A new nonroad engine intended
solely to replace a nonroad engine in a
piece of nonroad equipment, where the
engine requiring replacement is not
certified or is certified to emission
standards that are less stringent than
those in effect when the replacement
engine is built, shall not be subject to
the prohibitions of paragraph (a)(1) of
this section or to the requirements of
§89.105 and paragraph (b)(4) of this sec-
tion, provided that:

(i) The engine manufacturer has
ascertained that no engine produced by
itself or by the manufacturer of the en-
gine that is being replaced, if different,
and certified to the requirements of
this subpart, is available with the ap-
propriate physical or performance
characteristics to repower the equip-
ment; and
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(i) The engine manufacturer or its
agent takes ownership and possession
of the engine being replaced in partial
exchange for the replacement engine;
and

(iii) The replacement engine is clear-
ly labeled with the following language,
or similar alternate language approved
by the Administrator: THIS ENGINE
DOES NOT COMPLY WITH FEDERAL
NONROAD OR ON-HIGHWAY EMIS-
SION REQUIREMENTS. SALE OR IN-
STALLATION OF THIS ENGINE FOR
ANY PURPOSE OTHER THAN AS A
REPLACEMENT ENGINE FOR AN EN-
GINE MANUFACTURED PRIOR TO
JANUARY 1 [INSERT APPROPRIATE
YEAR] IS A VIOLATION OF FED-
ERAL LAW SUBJECT TO CIVIL PEN-
ALTY; and

(iv) In cases where an engine is to be
imported for replacement purposes
under the provisions of this paragraph
(b)(7), the term “engine manufacturer”
shall not apply to an individual or
other entity that does not possess a
current Certificate of Conformity
issued by EPA under this part; and

(v) Where the replacement engine is
intended to replace an engine that is
certified to emission standards that are
less stringent than those in effect when
the replacement engine is built, the re-
placement engine shall be identical in
all material respects to a certified con-
figuration of the same or later model
year as the engine being replaced; and

(vi) Engines sold pursuant to the pro-
visions of this paragraph (b)(7) will nei-
ther generate nor use emission credits
and will not be part of any accounting
under the averaging, banking and trad-
ing program.

[59 FR 31335, June 17, 1994, as amended at 61
FR 58106, Nov. 12, 1996; 63 FR 57022, Oct. 23,
1998]

§89.1004 General enforcement provi-
sions.

(a) Information collection provisions. (1)
Every manufacturer of new nonroad
engines and other persons subject to
the requirements of this part must es-
tablish and maintain records, perform
tests where such testing is not other-
wise reasonably available under this
part, make reports and provide infor-
mation the Administrator may reason-
ably require to determine whether the

162



