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new certificates or to deem the ICI in-
eligible to perform modification/test-
ing under §89.609, that the Adminis-
trator grant such ICI a hearing:

(A) As to whether the tests, if appli-
cable, have been properly conducted,

(B) As to any substantial factual
issue raised by the Administrator’s
proposed action.

(iv) If, after the Administrator noti-
fies an ICI of the intent to suspend or
revoke the ICIl's certificate of con-
formity or to deem the ICI ineligible to
apply for new certificates or to deem
the ICI ineligible to perform modifica-
tion/testing under §89.609 and prior to
any final suspension or revocation, the
ICI demonstrates to the Administra-
tor’s satisfaction that the decision to
initiate suspension or revocation of the
certificate of conformity or eligibility
to perform modification/testing under
§89.609 was based on erroneous infor-
mation, the Administrator will with-
draw the notice of intent.

(4) Hearings on suspensions and rev-
ocations of certificates of conformity
or of eligibility to apply for new cer-
tificates or of eligibility to perform
modification/testing under §89.609 will
be held in accordance with the fol-
lowing:

(i) The procedures prescribed by this
section will apply whenever an ICI re-
quests a hearing pursuant to paragraph
(e)(3)(iii) of this section.

(i) Hearings under paragraph
(e)(3)(iii) will be held in accordance
with the procedures outlined in §86.614
of this chapter, where applicable, pro-
vided that where §86.612 is referred to
in §86.614: §86.612(a) is replaced by
§89.612(e)(2); and §86.612(i) is replaced
by §89.612(e)(3)(iit).

(5) When a hearing is requested under
this section and it clearly appears from
the data or other information con-
tained in the request for a hearing, or
submitted at the hearing, that no gen-
uine and substantial question of fact
exists with respect to the issue of
whether the ICI failed to comply with
this subpart, the Administrator will
enter an order denying the request for
a hearing, or terminating the hearing,
and suspending or revoking the certifi-
cate of conformity and/or deeming the
ICI ineligible to apply for new certifi-

§89.703

cates or to perform modification/test-
ing under §89.609.

(6) In lieu of requesting a hearing
under paragraph (e)(3)(iii) of this sec-
tion, an ICI may respond in writing to
EPA’s charges in the notice of intent
to suspend or revoke. An ICI’s written
response must be received by EPA
within 30 days of the date of EPA’s no-
tice of intent. No final decision to sus-
pend or revoke will be made before that
time.

[59 FR 31335, June 17, 1994. Redesignated at 63
FR 56996, Oct. 23, 1998]

§89.613 Treatment of confidential in-
formation.

The provisions for treatment of con-
fidential information as described in
§89.7 apply.

[59 FR 31335, June 17, 1994. Redesignated at 63
FR 56996, Oct. 23, 1998]

Subpart H—Recall Regulations

§89.701 Applicability.

The requirements of subpart H are
applicable to all nonroad engines sub-
ject to the provisions of subpart A of
part 89.

§89.702 Definitions.

The definitions in subpart A of this
part apply to this subpart.

§89.703 Applicability of part 85, sub-
part S.

(a) Nonroad engines subject to provi-
sions of subpart B of this part are sub-
ject to recall regulations specified in
part 85, subpart S of this title, except
for the items set forth in this section.

(b) Reference to section 214 of the
Clean Air Act in §85.1801 is replaced by
reference to section 216 of the Clean
Air Act.

(c) Reference to section 202 of the Act
in §85.1802(a) is replaced by reference to
section 213 of the Act.

(d) Reference to “family particulate
emission limits as defined in Part 86
promulgated under section 202 of the
Act” in §85.1803(a) and §85.1805(a)(1) is
replaced by reference to family emis-
sion limits as defined in part 89 pro-
mulgated under section 213 of the Act.
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(e) Reference to “vehicles or engines”
throughout the subpart is replaced by
reference to “engines.”

Subpart I—Emission Defect
Reporting Requirements

§89.801 Applicability.

The requirements of subpart | are ap-
plicable to all nonroad engines subject
to the provisions of subpart A of part
89. The requirement to report emission-
related defects affecting a given class
or category of engines remains applica-
ble for five years from the end of the
model year in which such engines were
manufactured.

§89.802 Definitions.

The definitions in subpart A of this
part apply to this subpart.

§89.803 Applicability of part 85, sub-
part T.

(a) Nonroad engines subject to provi-
sions of subpart B of this part are sub-
ject to emission defect reporting re-
quirements specified in part 85, subpart
T of this chapter, except for the items
set forth in this section.

(b) Section 85.1901 is replaced by
§89.801.

(c) Reference to the Clean Air Act, 42
U.S.C. 1857 in §85.1902(a) is replaced by
reference to the Clean Air Act, 42
U.S.C. 7401.

(d) Reference to the “approved Appli-
cation for Certification required by 40
CFR 86.077-22 and like provisions of
Part 85 and Part 86 of Title 40 of the
Code of Federal Regulations” in
§85.1902(b) is replaced by reference to
the approved application for certifi-
cation required by §89.115 and like pro-
visions of part 89 of this chapter.

(e) Reference to section 202(d) of the
Act in §85.1902(c) is replaced by ref-
erence to section 202(d) and section 213
of the Act.

(f) Reference to section 214 of the Act
in §85.1902 (e) and (f) is replaced by ref-
erence to section 216 of the Act.

(9) Reference to “vehicles or engines”
throughout the subpart is replaced by
reference to “engines.”
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Subpart J—Exemption Provisions

§89.901 Applicability.

The requirements of subpart J are
applicable to all nonroad engines sub-
ject to the provisions of subpart A of
part 89.

§89.902 Definitions.

The definitions in subpart A of this
part apply to this subpart. The fol-
lowing definitions also apply to this
subpart.

Exemption means exemption from the
prohibitions of §89.1006.

Export exemption means an exemption
granted under §89.1004(b) for the pur-
pose of exporting new nonroad engines.

National security exemption means an
exemption which may be granted under
§89.1004(b) for the purpose of national
security.

Manufacturer-owned nonroad engine
means an uncertified nonroad engine
owned and controlled by a nonroad en-
gine manufacturer and used in a man-
ner not involving lease or sale by itself
or in a vehicle or piece of equipment
employed from year to year in the ordi-
nary course of business for product de-
velopment, production method assess-
ment, and market promotion purposes.

Testing exemption means an exemp-
tion which may be granted under
§89.1004(b) for the purpose of research
investigations, studies, demonstrations
or training, but not including national
security.

§89.903 Application of section 216(10)
of the Act.

(a) For the purpose of determining
the applicability of section 216(10) of
the Act, an internal combustion engine
(including the fuel system) that is not
used in a motor vehicle is deemed a
nonroad engine if it meets the defini-
tion in subpart A of this part.

(b) EPA will maintain a list of
nonroad engines that have been deter-
mined to be excluded because they are
used solely for competition. This list
will be available to the public and may
be obtained by writing to the following
address: Chief, Selective Enforcement
Auditing Section, Engine Programs
and Compliance Division (6405-J), Envi-
ronmental Protection Agency, 1200

156



