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testing and manufacturing and/or re-
manufacturing facilities in jurisdic-
tions where this situation will not 
arise. 

(7) For purposes of this section: 
(i) ‘‘Presentation of credentials’’ shall 

mean display of the document desig-
nating a person as an EPA Enforce-
ment Officer. 

(ii) Where locomotive, component or 
engine storage areas or facilities are 
concerned, ‘‘operating hours’’ shall 
mean all times during which personnel 
other than custodial personnel are at 
work in the vicinity of the area or fa-
cility and have access to it. 

(iii) Where facilities or areas other 
than those covered by paragraph 
(d)(7)(ii) of this section are concerned, 
‘‘operating hours’’ shall mean all times 
during which an assembly line is in op-
eration or all times during which test-
ing, maintenance, mileage (or service) 
accumulation, production or compila-
tion of records, or any other procedure 
or activity related to certification 
testing, to translation of designs from 
the test stage to the production stage, 
or to locomotive (or engine) manufac-
ture, remanufacture, or assembly is 
being carried out in a facility. 

(iv) ‘‘Reasonable assistance’’ includes, 
but is not limited to, clerical, copying, 
interpretation and translation services, 
the making available on request of per-
sonnel of the facility being inspected 
during their working hours to inform 
the EPA Enforcement Officer of how 
the facility operates and to answer his 
questions, and the performance on re-
quest of emissions tests on any loco-
motive (or engine) which is being, has 
been, or will be used for certification 
testing. Such tests shall be non-
destructive, but may require appro-
priate mileage (or service) accumula-
tion. A manufacturer or remanufac-
turer may be compelled to cause the 
personal appearance of any employee 
at such a facility before an EPA En-
forcement Officer by written request 
for his appearance, signed by the As-
sistant Administrator for Air and Radi-
ation or the Assistant Administrator 
for Enforcement and Compliance As-
surance, served on the manufacturer or 
remanufacturer. Any such employee 
who has been instructed by the manu-
facturer or remanufacturer to appear 

will be entitled to be accompanied, rep-
resented and advised by counsel. 

(v) Any entry without 24 hour prior 
written or oral notification to the af-
fected manufacturer or remanufacturer 
shall be authorized in writing by the 
Assistant Administrator for Air and 
Radiation or the Assistant Adminis-
trator for Enforcement and Compliance 
Assurance. 

(8) EPA may void a certificate of con-
formity ab initio for locomotives or lo-
comotive engines introduced into com-
merce if the manufacturer or remanu-
facturer (or contractor for the manu-
facturer or remanufacturer, if applica-
ble) fails to comply with any provision 
of this section. 

§ 92.216 Hearing procedures. 
(a)(1) After granting a request for a 

hearing under § 92.210 or § 92.208, the Ad-
ministrator shall designate a Presiding 
Officer for the hearing. 

(2) The General Counsel will rep-
resent the Environmental Protection 
Agency in any hearing under this sec-
tion. 

(3) The hearing shall be held as soon 
as practicable at a time and place fixed 
by the Administrator or by the Pre-
siding Officer. 

(4) In the case of any hearing re-
quested pursuant to § 92.208, the Admin-
istrator may in his/her discretion di-
rect that all argument and presen-
tation of evidence be concluded within 
such fixed period not less than 30 days 
as he/she may establish from the date 
that the first written offer of a hearing 
is made to the manufacturer. To expe-
dite proceedings, the Administrator 
may direct that the decision of the 
Presiding Officer (who may, but need 
not be, the Administrator) shall be the 
final EPA decision. 

(b)(1) Upon his/her appointment pur-
suant to paragraph (a) of this section, 
the Presiding Officer will establish a 
hearing file. The file shall consist of 
the notice issued by the Administrator 
under § 92.210 or § 92.208 together with 
any accompanying material, the re-
quest for a hearing and the supporting 
data submitted therewith, and all doc-
uments relating to the request for cer-
tification and all documents submitted 
therewith, and correspondence and 
other data material to the hearing. 
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(2) The hearing file will be available 
for inspection by the applicant at the 
office of the Presiding Officer. 

(c) An applicant may appear in per-
son, or may be represented by counsel 
or by any other duly authorized rep-
resentative. 

(d)(1) The Presiding Officer, upon the 
request of any party, or in his/her dis-
cretion, may arrange for a prehearing 
conference at a time and place speci-
fied by him/her to consider the fol-
lowing: 

(i) Simplification of the issues; 
(ii) Stipulations, admissions of fact, 

and the introduction of documents; 
(iii) Limitation of the number of ex-

pert witnesses; 
(iv) Possibility of agreement dis-

posing of all or any of the issues in dis-
pute; 

(v) Such other matters as may aid in 
the disposition of the hearing, includ-
ing such additional tests as may be 
agreed upon by the parties. 

(2) The results of the conference shall 
be reduced to writing by the Presiding 
Officer and made part of the record. 

(e)(1) Hearings shall be conducted by 
the Presiding Officer in an informal 
but orderly and expeditious manner. 
The parties may offer oral or written 
evidence, subject to the exclusion by 
the Presiding Officer of irrelevant, im-
material and repetitious evidence. 

(2) Witnesses will not be required to 
testify under oath. However, the Pre-
siding Officer shall call to the atten-
tion of witnesses that their statements 
may be subject to the provisions of 18 
U.S.C. 1001 which imposes penalties for 
knowingly making false statements or 
representations, or using false docu-
ments in any matter within the juris-
diction of any department or agency of 
the United States. 

(3) Any witness may be examined or 
cross-examined by the Presiding Offi-
cer, the parties, or their representa-
tives. 

(4) Hearings shall be reported ver-
batim. Copies of transcripts of pro-
ceedings may be purchased by the ap-
plicant from the reporter. 

(5) All written statements, charts, 
tabulations, and similar data offered in 
evidence at the hearings shall, upon a 
showing satisfactory to the Presiding 
Officer of their authenticity, rel-

evancy, and materiality, be received in 
evidence and shall constitute a part of 
the record. 

(6) Oral argument may be permitted 
in the discretion of the Presiding Offi-
cer and shall be reported as part of the 
record unless otherwise ordered by 
him/her. 

(f)(1) The Presiding Officer shall 
make an initial decision which shall 
include written findings and conclu-
sions and the reasons or basis therefor 
on all the material issues of fact, law, 
or discretion presented on the record. 
The findings, conclusions, and written 
decision shall be provided to the par-
ties and made a part of the record. The 
initial decision shall become the deci-
sion of the Administrator without fur-
ther proceedings unless there is an ap-
peal to the Administrator or motion 
for review by the Administrator within 
30 days of the date the initial decision 
was filed. 

(2) On appeal from or review of the 
initial decision the Administrator shall 
have all the powers which he/she would 
have in making the initial decision in-
cluding the discretion to require or 
allow briefs, oral argument, the taking 
of additional evidence or the remand-
ing to the Presiding Officer for addi-
tional proceedings. The decision by the 
Administrator shall include written 
findings and conclusions and the rea-
sons or basis therefor on all the mate-
rial issues of fact, law, or discretion 
presented on the appeal or considered 
in the review. 

EFFECTIVE DATE NOTE: At 63 FR 19053, Apr. 
16, 1998, § 92.216 was added. This section con-
tains information collection and record-
keeping requirements and will not become 
effective until approval has been given by 
the Office of Management and Budget. 

Subpart D—Certification Aver-
aging, Banking, and Trading 
Provisions 

§ 92.301 Applicability. 

Locomotive engine families subject 
to the provisions of subpart A of this 
part are eligible to participate in the 
certification averaging, banking, and 
trading program described in this sub-
part. The provisions of this subpart 
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