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which the conformity determination is being
made. The last year of the transportation
plan’s forecast period must also be an anal-
ysis year.

(2) For areas using paragraphs (b)(2)(i),
(©)(2)(1), (d)(1), and (e)(1) of this section, a re-
gional emissions analysis that satisfies the
requirements of §93.122 and paragraphs (g)
through (j) of this section would not be re-
quired for analysis years in which the trans-
portation projects and planning assumptions
in the “Action” and “Baseline” scenarios are
exactly the same. In such a case, paragraph
(a) of this section can be satisfied by docu-
menting that the transportation projects
and planning assumptions in both scenarios
are exactly the same, and consequently, the
emissions predicted in the “Action” scenario
are not greater than the emissions predicted
in the “Baseline” scenario for such analysis
years.

* * * * *

§93.120 Consequences of control strat-
egy implementation plan failures.

(a) Disapprovals. (1) If EPA dis-
approves any submitted control strat-
egy implementation plan revision
(with or without a protective finding),
the conformity status of the transpor-
tation plan and TIP shall lapse on the
date that highway sanctions as a result
of the disapproval are imposed on the
nonattainment area under section
179(b)(1) of the CAA. No new transpor-
tation plan, TIP, or project may be
found to conform until another control
strategy implementation plan revision
fulfilling the same CAA requirements
is submitted and conformity to this
submission is determined.

(2) If EPA disapproves a submitted
control strategy implementation plan
revision without making a protective
finding, then beginning 120 days after
such disapproval, only projects in the
first three years of the currently con-
forming transportation plan and TIP
may be found to conform. This means
that beginning 120 days after dis-
approval without a protective finding,
no transportation plan, TIP, or project
not in the first three years of the cur-
rently conforming plan and TIP may be
found to conform until another control
strategy implementation plan revision
fulfilling the same CAA requirements
is submitted and conformity to this
submission is determined. During the
first 120 days following EPA’s dis-
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approval without a protective finding,
transportation plan, TIP, and project
conformity determinations shall be
made using the motor vehicle emis-
sions budget(s) in the disapproved con-
trol strategy implementation plan, un-
less another control strategy imple-
mentation plan revision has been sub-
mitted and its motor vehicle emissions
budget(s) applies for transportation
conformity purposes, pursuant to
§93.109.

(3) In disapproving a control strategy
implementation plan revision, EPA
would give a protective finding where a
submitted plan contains adopted con-
trol measures or written commitments
to adopt enforceable control measures
that fully satisfy the emissions reduc-
tions requirements relevant to the
statutory provision for which the im-
plementation plan revision was sub-
mitted, such as reasonable further
progress or attainment.

(b) Failure to submit and incomplete-
ness. In areas where EPA notifies the
State, MPO, and DOT of the State’s
failure to submit a control strategy
implementation plan or submission of
an incomplete control strategy imple-
mentation plan revision (either of
which initiates the sanction process
under CAA sections 179 or 110(m)), the
conformity status of the transpor-
tation plan and TIP shall lapse on the
date that highway sanctions are im-
posed on the nonattainment area for
such failure under section 179(b)(1) of
the CAA, unless the failure has been
remedied and acknowledged by a letter
from the EPA Regional Administrator.

(c) Federal implementation plans. If
EPA promulgates a Federal implemen-
tation plan that contains motor vehi-
cle emissions budget(s) as a result of a
State failure, the conformity lapse im-
posed by this section because of that
State failure is removed.

EFFECTIVE DATE NOTE: At 69 FR 44080, July
1, 2004, §93.120 was amended by revising para-
graph (a)(2), effective Aug. 2, 2004. For the
convenience of the user, the revised text is
set forth as follows:

§93.120 Consequences of control strategy
implementation plan failures.
a * * *
(2) If EPA disapproves a submitted control
strategy implementation plan revision with-
out making a protective finding, only
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projects in the first three years of the cur-
rently conforming transportation plan and
TIP may be found to conform. This means
that beginning on the effective date of a dis-
approval without a protective finding, no
transportation plan, TIP, or project not in
the first three years of the currently con-
forming transportation plan and TIP may be
found to conform until another control
strategy implementation plan revision ful-
filling the same CAA requirements is sub-
mitted, EPA finds its motor vehicle emis-
sions budget(s) adequate pursuant to §93.118
or approves the submission, and conformity
to the implementation plan revision is deter-
mined.

* * * * *

§93.121 Requirements for adoption or
approval of projects by other recipi-
ents of funds designated under title
23 U.S.C. or the Federal Transit
Laws.

(a) Except as provided in paragraph
(b) of this section, no recipient of Fed-
eral funds designated under title 23
U.S.C. or the Federal Transit Laws
shall adopt or approve a regionally sig-
nificant highway or transit project, re-
gardless of funding source, unless the
recipient finds that the requirements
of one of the following are met:

(1) The project was included in the
first three years of the most recently
conforming transportation plan and
TIP (or the conformity determination’s
regional emissions analyses), even if
conformity status is currently lapsed;
and the project’s design concept and
scope has not changed significantly
from those analyses; or

(2) There is a currently conforming
transportation plan and TIP, and a new
regional emissions analysis including
the project and the currently con-
forming transportation plan and TIP
demonstrates that the transportation
plan and TIP would still conform if the
project were implemented (consistent
with the requirements of §§93.118 and/
or 93.119 for a project not from a con-
forming transportation plan and TIP).

(b) In isolated rural nonattainment
and maintenance areas subject to
§93.109(g), no recipient of Federal funds
designated under title 23 U.S.C. or the
Federal Transit Laws shall adopt or ap-
prove a regionally significant highway
or transit project, regardless of funding
source, unless the recipient finds that
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the requirements of one of the fol-
lowing are met:

(1) The project was included in the
regional emissions analysis supporting
the most recent conformity determina-
tion for the portion of the statewide
transportation plan and TIP which are
in the nonattainment or maintenance
area, and the project’s design concept
and scope has not changed signifi-
cantly; or

(2) A new regional emissions analysis
including the project and all other re-
gionally significant projects expected
in the nonattainment or maintenance
area demonstrates that those projects
in the statewide transportation plan
and statewide TIP which are in the
nonattainment or maintenance area
would still conform if the project were
implemented (consistent with the re-
quirements of §§93.118 and/or 93.119 for
projects not from a conforming trans-
portation plan and TIP).

EFFECTIVE DATE NOTE: At 69 FR 44080, July
1, 2004, §93.121 was amended by revising para-
graph (a)(1), redesignating paragraph (a)(2)
as (a)(3), adding a new paragraph (a)(2) and
revising newly redesignated paragraph (a)(3);
amending paragraph (b) introductory text by
removing the reference “§93.109(g)” and add-
ing in its place a reference for “§93.109(l)”,
and revising paragraph (b)(1); and adding new
paragraph (c), effective Aug. 2, 2004. For the
convenience of the user, the added and re-
vised text is set forth as follows:

§93.121 Requirements for adoption or ap-
proval of projects by other recipients of
funds designated under title 23 U.S.C. or
the Federal Transit Laws.

(a) * Kk X

(1) The project comes from the currently
conforming transportation plan and TIP, and
the project’s design concept and scope have
not changed significantly from those which
were included in the regional emissions anal-
ysis for that transportation plan and TIP;

(2) The project is included in the regional
emissions analysis for the currently con-
forming transportation plan and TIP con-
formity determination (even if the project is
not strictly included in the transportation
plan or TIP for the purpose of MPO project
selection or endorsement) and the project’s
design concept and scope have not changed
significantly from those which were included
in the regional emissions analysis; or

(3) A new regional emissions analysis in-
cluding the project and the currently con-
forming transportation plan and TIP dem-
onstrates that the transportation plan and
TIP would still conform if the project were
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