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(3) The impact of the relevant sub-
stantive law concerning applicable 
privileges recognized by statute, com-
mon law, judicial interpretation or 
similar authority; 

(4) The information provided by the 
issuer of the demand in response to re-
quests by the Appropriate Authority 
pursuant to paragraphs (b) and (c) of 
this section; 

(5) The steps taken by the issuer of 
the demand to minimize the burden of 
disclosure or production on GSA, in-
cluding but not limited to willingness 
to accept authenticated copies of mate-
rial in lieu of personal appearance by 
GSA employees; 

(6) The impact on pending or poten-
tial litigation involving GSA or the 
United States as a party; 

(7) In consultation with the head of 
the GSA organizational component af-
fected, the burden on GSA which dis-
closure or production would entail; and 

(8) Any additional factors unique to a 
particular demand or proceeding. 

(f) The Appropriate Authority shall 
not approve a disclosure or production 
which would: 

(1) Violate a statute or a specific reg-
ulation; 

(2) Reveal classified information, un-
less appropriately declassified by the 
originating agency; 

(3) Reveal a confidential source or in-
formant, unless the investigative agen-
cy and the source or informant con-
sent; 

(4) Reveal records or information 
compiled for law enforcement purposes 
which would interfere with enforce-
ment proceedings or disclose investiga-
tive techniques and procedures the ef-
fectiveness of which would be impaired; 

(5) Reveal trade secrets or commer-
cial or financial information which is 
privileged or confidential without prior 
consultation with the person from 
whom it was obtained; or 

(6) Be contrary to a recognized privi-
lege. 

(g) The Appropriate Authority’s de-
termination, including any reasons for 
denial or limitations on disclosure or 
production, shall be made as expedi-
tiously as possible and shall be commu-
nicated in writing to the issuer of the 
demand and appropriate current or 
former GSA employee(s). In pro-

ceedings in which GSA, its current or 
former employees, or the United States 
are represented by DOJ, the determina-
tion shall be coordinated with DOJ 
which may respond to the issuer of the 
subpoenas or demand in lieu of the Ap-
propriate Authority. 

§ 105–60.606 Procedure where re-
sponse to demand is required prior 
to receiving instructions. 

(a) If a response to a demand is re-
quired before the Appropriate 
Authority’s decision is issued, a GSA 
attorney designated by the Appropriate 
Authority for the purpose shall appear 
with the employee or former employee 
upon whom the demand has been made, 
and shall furnish the judicial or other 
authority with a copy of the instruc-
tions contained in this subpart. The at-
torney shall inform the court or other 
authority that the demand has been or 
is being referred for the prompt consid-
eration by the Appropriate Authority. 
The attorney shall respectfully request 
the judicial or administrative author-
ity to stay the demand pending receipt 
of the requested instructions. 

(b) The designated GSA attorney 
shall coordinate GSA’s response with 
DOJ’s Civil Division or the relevant Of-
fice of the United States Attorney and 
may request that a DOJ or Assistant 
United States Attorney appear with 
the employee in addition to or in lieu 
of a designated GSA attorney. 

(c) If an immediate demand for pro-
duction or disclosure is made in cir-
cumstances which preclude the appear-
ance of a GSA or DOJ attorney on the 
behalf of the employee or the former 
employee, the employee or former em-
ployee shall respectfully make a re-
quest to the demanding authority for 
sufficient time to obtain advice of 
counsel. 

§ 105–60.607 Procedure in the event of 
an adverse ruling. 

If the court or other authority de-
clines to stay the effect of the demand 
in response to a request made in ac-
cordance with § 105–60.606 pending re-
ceipt of instructions, or if the court or 
other authority rules that the demand 
must be complied with irrespective of 
instructions by the Appropriate Au-
thority not to produce the material or 
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