§60-2.2

a written affirmative action program
for each of their establishments. Each
employee in the contractor’s workforce
must be included in an affirmative ac-
tion program. Each employee must be
included in the affirmative action pro-
gram of the establishment at which he
or she works, except that:

(1) Employees who work at establish-
ments other than that of the manager
to whom they report, must be included
in the affirmative action program of
their manager.

(2) Employees who work at an estab-
lishment where the contractor employs
fewer than 50 employees, may be in-
cluded under any of the following three
options: In an affirmative action pro-
gram which covers just that establish-
ment; in the affirmative action pro-
gram which covers the location of the
personnel function which supports the
establishment; or, in the affirmative
action program which covers the loca-
tion of the official to whom they re-
port.

(3) Employees for whom selection de-
cisions are made at a higher level es-
tablishment within the organization
must be included in the affirmative ac-
tion program of the establishment
where the selection decision is made.

(4) If a contractor wishes to establish
an affirmative action program other
than by establishment, the contractor
may reach agreement with OFCCP on
the development and use of affirmative
action programs based on functional or
business units. The Deputy Assistant
Secretary, or his or her designee, must
approve such agreements. Agreements
allowing the use of functional or busi-
ness unit affirmative action programs
cannot be construed to limit or restrict
how the OFCCP structures its compli-
ance evaluations.

(e) How to identify employees included
in affirmative action programs other than
where they are located. If pursuant to
paragraphs (d)(1) through (3) of this
section employees are included in an
affirmative action program for an es-
tablishment other than the one in
which the employees are located, the
organizational profile and job group
analysis of the affirmative action pro-
gram in which the employees are in-
cluded must be annotated to identify
the actual location of such employees.
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If the establishment at which the em-
ployees actually are located maintains
an affirmative action program, the or-
ganizational profile and job group anal-
ysis of that program must be anno-
tated to identify the program in which
the employees are included.

§60-2.2 Agency action.

(a) Any contractor required by §60-2.1
to develop and maintain a written af-
firmative action program for each of
its establishments that has not com-
plied with that section is not in full
compliance with Executive Order 11246,
as amended. When a contractor is re-
quired to submit its affirmative action
program to OFCCP (e.g., for a compli-
ance evaluation), the affirmative ac-
tion program will be deemed to have
been accepted by the Government at
the time OFCCP notifies the con-
tractor of completion of the compli-
ance evaluation or other action, unless
within 45 days thereafter the Deputy
Assistant Secretary has disapproved
such program.

(b) If, in determining such contrac-
tor’s responsibility for an award of a
contract it comes to the contracting
officer’s attention, through sources
within his/her agency or through the
OFCCP or other Government agencies,
that the contractor does not have an
affirmative action program at each of
its establishments, or has substantially
deviated from such an approved affirm-
ative action program, or has failed to
develop or implement an affirmative
action program which complies with
the regulations in this chapter, the
contracting officer must declare the
contractor/bidder nonresponsible and
so notify the contractor and the Dep-
uty Assistant Secretary, unless the
contracting officer otherwise affirma-
tively determines that the contractor
is able to comply with the equal em-
ployment obligations. Any contractor/
bidder which has been declared non-
responsible in accordance with the pro-
visions of this section may request the
Deputy Assistant Secretary to deter-
mine that the responsibility of the con-
tractor/bidder raises substantial issues
of law or fact to the extent that a hear-
ing is required. Such request must set
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forth the basis upon which the con-
tractor/bidder seeks such a determina-
tion. If the Deputy Assistant Sec-
retary, in his/her sole discretion, deter-
mines that substantial issues of law or
fact exist, an administrative or judicial
proceeding may be commenced in ac-
cordance with the regulations con-
tained in §60-1.26; or the Deputy Assist-
ant Secretary may require the inves-
tigation or compliance evaluation be
developed further or additional concil-
iation be conducted: Provided, That
during any pre-award conferences,
every effort will be made through the
processes of conciliation, mediation,
and persuasion to develop an accept-
able affirmative action program meet-
ing the standards and guidelines set
forth in this part so that, in the per-
formance of the contract, the con-
tractor is able to meet its equal em-
ployment obligations in accordance
with the equal opportunity clause and
applicable rules, regulations, and or-
ders: Provided further, That a con-
tractor/bidder may not be declared
nonresponsible more than twice due to
past noncompliance with the equal op-
portunity clause at a particular estab-
lishment or facility without receiving
prior notice and an opportunity for a
hearing.

(©)(1) Immediately upon finding that
a contractor has no affirmative action
program, or has deviated substantially
from an approved affirmative action
program, or has failed to develop or im-
plement an affirmative action program
which complies with the requirements
of the regulations in this chapter, that
fact shall be recorded in the investiga-
tion file. Except as provided in §60-
1.26(b)(1), whenever administrative en-
forcement is contemplated, the notice
to the contractor shall be issued giving
the contractor 30 days to show cause
why enforcement proceedings under
section 209(a) of Executive Order 11246,
as amended, should not be instituted.
The notice to show cause should con-
tain:

(i) An itemization of the sections of
the Executive Order and of the regula-
tions with which the contractor has
been found in apparent violation, and a
summary of the conditions, practices,
facts, or circumstances which give rise
to each apparent violation;
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(ii) The corrective actions necessary
to achieve compliance or, as may be
appropriate, the concepts and prin-
ciples of an acceptable remedy and/or
the corrective action results antici-
pated;

(iii) A request for a written response
to the findings, including commit-
ments to corrective action or the pres-
entation of opposing facts and evi-
dence; and

(iv) A suggested date for the concilia-
tion conference.

(2) If the contractor fails to show
good cause for its failure or fails to
remedy that failure by developing and
implementing an acceptable affirma-
tive action program within 30 days, the
case file shall be processed for enforce-
ment proceedings pursuant to §60-1.26
of this chapter. If an administrative
complaint is filed, the contractor shall
have 20 days to request a hearing. If a
request for hearing has not been re-
ceived within 20 days from the filing of
the administrative complaint, the mat-
ter shall proceed in accordance with
part 60-30 of this chapter.

(3) During the “show cause” period of
30 days, every effort will be made
through conciliation, mediation, and
persuasion to resolve the deficiencies
which led to the determination of non-
responsibility. If satisfactory adjust-
ments designed to bring the contractor
into compliance are not concluded, the
case shall be processed for enforcement
proceedings pursuant to §60-1.26 of this
chapter.

(d) During the “show cause” period
and formal proceedings, each con-
tracting agency must continue to de-
termine the contractor’s responsibility
in considering whether or not to award
a new or additional contract.

Subpart B—Purpose and Contents
of Affirmative Action Programs

§60-2.10 General purpose and con-
tents of affirmative action pro-
grams.

(a) Purpose. (1) An affirmative action
program is a management tool de-
signed to ensure equal employment op-
portunity. A central premise under-
lying affirmative action is that, absent
discrimination, over time a contrac-
tor’s workforce, generally, will reflect
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