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greater or equal protection for the 
rights of special disabled veterans or 
veterans of the Vietnam era as com-
pared to the protection afforded by this 
part. It may be a defense to a charge of 
violation of this part that a challenged 
action is required or necessitated by 
another Federal law or regulation, or 
that another Federal law or regulation 
prohibits an action (including the pro-
vision of a particular reasonable ac-
commodation) that would otherwise be 
required by this part. 

§ 60–250.2 Definitions. 

(a) Act means the Vietnam Era Vet-
erans’ Readjustment Assistance Act of 
1974, as amended, 38 U.S.C. 4212. 

(b) Equal opportunity clause means the 
contract provisions set forth in § 60– 
250.5, ‘‘Equal opportunity clause.’’ 

(c) Secretary means the Secretary of 
Labor, United States Department of 
Labor, or his or her designee. 

(d) Deputy Assistant Secretary means 
the Deputy Assistant Secretary for 
Federal Contract Compliance of the 
United States Department of Labor, or 
his or her designee. 

(e) Government means the Govern-
ment of the United States of America. 

(f) United States, as used in this part, 
shall include the several States, the 
District of Columbia, the Virgin Is-
lands, the Commonwealth of Puerto 
Rico, Guam, American Samoa, the 
Commonwealth of the Northern Mar-
iana Islands, and Wake Island. 

(g) Recruiting and training agency 
means any person who refers workers 
to any contractor, or who provides or 
supervises apprenticeship or training 
for employment by any contractor. 

(h) Contract means any Government 
contract or subcontract. 

(i) Government contract means any 
agreement or modification thereof be-
tween any contracting agency and any 
person for the purchase, sale or use of 
personal property or nonpersonal serv-
ices (including construction). The term 
Government contract does not include 
agreements in which the parties stand 
in the relationship of employer and 
employee, and federally assisted con-
tracts. 

(1) Modification means any alteration 
in the terms and conditions of a con-

tract, including supplemental agree-
ments, amendments and extensions. 

(2) Contracting agency means any de-
partment, agency, establishment or in-
strumentality of the United States, in-
cluding any wholly owned Government 
corporation, which enters into con-
tracts. 

(3) Person, as used in this paragraph 
(i) and paragraph (l) of this section, 
means any natural person, corporation, 
partnership or joint venture, unincor-
porated association, state or local gov-
ernment, and any agency, instrumen-
tality, or subdivision of such a govern-
ment. 

(4) Nonpersonal services, as used in 
this paragraph (i) and paragraph (l) of 
this section, includes, but is not lim-
ited to, the following: Utility, con-
struction, transportation, research, in-
surance, and fund depository. 

(5) Construction, as used in this para-
graph (i) and paragraph (l) of this sec-
tion, means the construction, rehabili-
tation, alteration, conversion, exten-
sion, demolition, or repair of buildings, 
highways, or other changes or improve-
ments to real property, including fa-
cilities providing utility services. The 
term also includes the supervision, in-
spection, and other on-site functions 
incidental to the actual construction. 

(6) Personal property, as used in this 
paragraph (i) and paragraph (l) of this 
section, includes supplies and contracts 
for the use of real property (such as 
lease arrangements), unless the con-
tract for the use of real property itself 
constitutes real property (such as ease-
ments). 

(j) Contractor means, unless otherwise 
indicated, a prime contractor or sub-
contractor holding a contract of $10,000 
or more. 

(k) Prime contractor means any person 
holding a contract of $10,000 or more, 
and, for the purposes of subpart D of 
this part, ‘‘General Enforcement and 
Complaint Procedures,’’ includes any 
person who has held a contract subject 
to the Act. 

(l) Subcontract means any agreement 
or arrangement between a contractor 
and any person (in which the parties do 
not stand in the relationship of an em-
ployer and an employee): 
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(1) For the purchase, sale or use of 
personal property or nonpersonal serv-
ices (including construction) which, in 
whole or in part, is necessary to the 
performance of any one or more con-
tracts; or 

(2) Under which any portion of the 
contractor’s obligation under any one 
or more contracts is performed, under-
taken, or assumed. 

(m) Subcontractor means any person 
holding a subcontract of $10,000 or 
more and, for the purposes of subpart D 
of this part, ‘‘General Enforcement and 
Complaint Procedures,’’ any person who 
has held a subcontract subject to the 
Act. 

(n)(1) Special disabled veteran means: 
(i) A veteran who is entitled to com-

pensation (or who but for the receipt of 
military retired pay would be entitled 
to compensation) under laws adminis-
tered by the Department of Veterans 
Affairs for a disability: 

(A) Rated at 30 percent or more; or 
(B) Rated at 10 or 20 percent in the 

case of a veteran who has been deter-
mined under 38 U.S.C. 3106 to have a se-
rious employment handicap; or 

(ii) A person who was discharged or 
released from active duty because of a 
service-connected disability. 

(2) Serious employment handicap, as 
used in paragraph (n)(1) of this section, 
means a significant impairment of a 
veteran’s ability to prepare for, obtain, 
or retain employment consistent with 
such veteran’s abilities, aptitudes and 
interests. 

(o) Qualified special disabled veteran 
means a special disabled veteran who 
satisfies the requisite skill, experience, 
education and other job-related re-
quirements of the employment position 
such veteran holds or desires, and who, 
with or without reasonable accommo-
dation, can perform the essential func-
tions of such position. 

(p) Veteran of the Vietnam era means a 
person who: 

(1) Served on active duty for a period 
of more than 180 days, and was dis-
charged or released therefrom with 
other than a dishonorable discharge, if 
any part of such active duty occurred: 

(i) In the Republic of Vietnam be-
tween February 28, 1961, and May 7, 
1975; or 

(ii) Between August 5, 1964, and May 
7, 1975, in all other cases; or 

(2) Was discharged or released from 
active duty for a service-connected dis-
ability if any part of such active duty 
was performed: 

(i) In the Republic of Vietnam be-
tween February 28, 1961, and May 7, 
1975; or 

(ii) Between August 5, 1964, and May 
7, 1975, in all other cases. 

(q) Essential functions—(1) In general. 
The term essential functions means fun-
damental job duties of the employment 
position the special disabled veteran 
holds or desires. The term essential 
functions does not include the marginal 
functions of the position. 

(2) A job function may be considered 
essential for any of several reasons, in-
cluding but not limited to the fol-
lowing: 

(i) The function may be essential be-
cause the reason the position exists is 
to perform that function; 

(ii) The function may be essential be-
cause of the limited number of employ-
ees available among whom the per-
formance of that job function can be 
distributed; and/or 

(iii) The function may be highly spe-
cialized so that the incumbent in the 
position is hired for his or her expertise 
or ability to perform the particular 
function. 

(3) Evidence of whether a particular 
function is essential includes, but is 
not limited to: 

(i) The contractor’s judgment as to 
which functions are essential; 

(ii) Written job descriptions prepared 
before advertising or interviewing ap-
plicants for the job; 

(iii) The amount of time spent on the 
job performing the function; 

(iv) The consequences of not requir-
ing the incumbent to perform the func-
tion; 

(v) The terms of a collective bar-
gaining agreement; 

(vi) The work experience of past in-
cumbents in the job; and/or 

(vii) The current work experience of 
incumbents in similar jobs. 

(r) Reasonable accommodation—(1) The 
term reasonable accommodation means: 

(i) Modifications or adjustments to a 
job application process that enable a 
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1 A contractor’s duty to provide a reason-
able accommodation with respect to appli-
cants who are special disabled veterans is 
not limited to those who ultimately dem-
onstrate that they are qualified to perform 
the job in issue. Special disabled veteran ap-
plicants must be provided a reasonable ac-
commodation with respect to the application 
process if they are qualified with respect to 
that process (e.g., if they present themselves 
at the correct location and time to fill out 
an application). 

2 Contractors must engage in such an inter-
active process with a special disabled vet-
eran, whether or not a reasonable accommo-
dation ultimately is identified that will 
make the person a qualified individual. Con-
tractors must engage in the interactive proc-
ess because, until they have done so, they 
may be unable to determine whether a rea-
sonable accommodation exists that will re-
sult in the person being qualified. 

qualified applicant who is a special dis-
abled veteran to be considered for the 
position such applicant desires; 1 or 

(ii) Modifications or adjustments to 
the work environment, or to the man-
ner or circumstances under which the 
position held or desired is customarily 
performed, that enable a qualified spe-
cial disabled veteran to perform the es-
sential functions of that position; or 

(iii) Modifications or adjustments 
that enable the contractor’s employee 
who is a special disabled veteran to 
enjoy equal benefits and privileges of 
employment as are enjoyed by the con-
tractor’s other similarly situated em-
ployees who are not special disabled 
veterans. 

(2) Reasonable accommodation may in-
clude but is not limited to: 

(i) Making existing facilities used by 
employees readily accessible to and us-
able by special disabled veterans; and 

(ii) Job restructuring; part-time or 
modified work schedules; reassignment 
to a vacant position; acquisition or 
modifications of equipment or devices; 
appropriate adjustment or modifica-
tions of examinations, training mate-
rials, or policies; the provision of quali-
fied readers or interpreters; and other 
similar accommodations for special 
disabled veterans. 

(3) To determine the appropriate rea-
sonable accommodation it may be nec-
essary for the contractor to initiate an 
informal, interactive process with the 
qualified special disabled veteran in 
need of the accommodation.2 This proc-

ess should identify the precise limita-
tions resulting from the disability and 
potential reasonable accommodations 
that could overcome those limitations. 
(Appendix A of this part provides guid-
ance on a contractor’s duty to provide 
reasonable accommodation.) 

(s) Undue hardship—(1) In general. 
Undue hardship means, with respect to 
the provision of an accommodation, 
significant difficulty or expense in-
curred by the contractor, when consid-
ered in light of the factors set forth in 
paragraph (s)(2) of this section. 

(2) Factors to be considered. In deter-
mining whether an accommodation 
would impose an undue hardship on the 
contractor, factors to be considered in-
clude: 

(i) The nature and net cost of the ac-
commodation needed, taking into con-
sideration the availability of tax cred-
its and deductions, and/or outside fund-
ing; 

(ii) The overall financial resources of 
the facility or facilities involved in the 
provision of the reasonable accommo-
dation, the number of persons em-
ployed at such facility, and the effect 
on expenses and resources; 

(iii) The overall financial resources 
of the contractor, the overall size of 
the business of the contractor with re-
spect to the number of its employees, 
and the number, type and location of 
its facilities; 

(iv) The type of operation or oper-
ations of the contractor, including the 
composition, structure and functions of 
the work force of such contractor, and 
the geographic separateness and ad-
ministrative or fiscal relationship of 
the facility or facilities in question to 
the contractor; and 

(v) The impact of the accommodation 
upon the operation of the facility, in-
cluding the impact on the ability of 
other employees to perform their du-
ties and the impact on the facility’s 
ability to conduct business. 

(t) Qualification standards means the 
personal and professional attributes in-
cluding the skill, experience, edu-
cation, physical, medical, safety and 
other requirements established by the 
contractor as requirements which an 
individual must meet in order to be eli-
gible for the position held or desired. 
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(u) Direct threat means a significant 
risk of substantial harm to the health 
or safety of the individual or others 
that cannot be eliminated or reduced 
by reasonable accommodation. The de-
termination that a special disabled 
veteran poses a direct threat shall be 
based on an individualized assessment 
of the individual’s present ability to 
perform safely the essential functions 
of the job. This assessment shall be 
based on a reasonable medical judg-
ment that relies on the most current 
medical knowledge and/or on the best 
available objective evidence. In deter-
mining whether an individual would 
pose a direct threat, the factors to be 
considered include: 

(1) The duration of the risk; 
(2) The nature and severity of the po-

tential harm; 
(3) The likelihood that the potential 

harm will occur; and 
(4) The imminence of the potential 

harm. 

§ 60–250.3 [Reserved] 

§ 60–250.4 Coverage and waivers. 
(a) General—(1) Contracts and sub-

contracts of $10,000 or more. Contracts 
and subcontracts of $10,000 or more, are 
covered by this part. No contracting 
agency or contractor shall procure sup-
plies or services in less than usual 
quantities to avoid the applicability of 
the equal opportunity clause. 

(2) Contracts for indefinite quantities. 
With respect to indefinite delivery- 
type contracts (including, but not lim-
ited to, open end contracts, require-
ment-type contracts, Federal Supply 
Schedule contracts, ‘‘call-type’’ con-
tracts, and purchase notice agree-
ments), the equal opportunity clause 
shall be included unless the con-
tracting agency has reason to believe 
that the amount to be ordered in any 
year under such contract will be less 
than $10,000. The applicability of the 
equal opportunity clause shall be de-
termined at the time of award for the 
first year, and annually thereafter for 
succeeding years, if any. Notwith-
standing the above, the equal oppor-
tunity clause shall be applied to such 
contract whenever the amount of a sin-
gle order is $10,000 or more. Once the 
equal opportunity clause is determined 

to be applicable, the contract shall 
continue to be subject to such clause 
for its duration, regardless of the 
amounts ordered, or reasonably ex-
pected to be ordered in any year. 

(3) Employment activities within the 
United States. This part applies only to 
employment activities within the 
United States and not to employment 
activities abroad. The term ‘‘employ-
ment activities within the United 
States’’ includes actual employment 
within the United States, and decisions 
of the contractor made within the 
United States pertaining to the con-
tractor’s applicants and employees who 
are within the United States, regarding 
employment opportunities abroad 
(such as recruiting and hiring within 
the United States for employment 
abroad, or transfer of persons employed 
in the United States to contractor es-
tablishments abroad). 

(4) Contracts with state or local govern-
ments. The requirements of the equal 
opportunity clause in any contract or 
subcontract with a state or local gov-
ernment (or any agency, instrumen-
tality or subdivision thereof) shall not 
be applicable to any agency, instru-
mentality or subdivision of such gov-
ernment which does not participate in 
work on or under the contract or sub-
contract. 

(b) Waivers—(1) Specific contracts and 
classes of contracts. The Deputy Assist-
ant Secretary may waive the applica-
tion to any contract of the equal op-
portunity clause in whole or part when 
he or she deems that special cir-
cumstances in the national interest so 
require. The Deputy Assistant Sec-
retary may also grant such waivers to 
groups or categories of contracts: 
where it is in the national interest; 
where it is found impracticable to act 
upon each request individually; and 
where such waiver will substantially 
contribute to convenience in adminis-
tration of the Act. When a waiver has 
been granted for any class of contracts, 
the Deputy Assistant Secretary may 
withdraw the waiver for a specific con-
tract or group of contracts to be 
awarded, when in his or her judgment 
such action is necessary or appropriate 
to achieve the purposes of the Act. The 
withdrawal shall not apply to con-
tracts awarded prior to the withdrawal, 
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