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providing, and provide alcohol or drug 
abuse diagnosis, treatment, or referral 
for treatment. However, these regula-
tions would not apply, for example, to 
emergency room personnel who refer a 
patient to the intensive care unit for 
an apparent overdose, unless the pri-
mary function of such personnel is the 
provision of alcohol or drug abuse diag-
nosis, treatment or referral and they 
are identified as providing such serv-
ices or the emergency room has pro-
moted itself to the community as a 
provider of such services. 

(2) Federal assistance to program re-
quired. If a patient’s alcohol or drug 
abuse diagnosis, treatment, or referral 
for treatment is not provided by a pro-
gram which is federally conducted, reg-
ulated or supported in a manner which 
constitutes Federal assistance under 
§ 2.12(b), that patient’s record is not 
covered by these regulations. Thus, it 
is possible for an individual patient to 
benefit from Federal support and not 
be covered by the confidentiality regu-
lations because the program in which 
the patient is enrolled is not federally 
assisted as defined in § 2.12(b). For ex-
ample, if a Federal court placed an in-
dividual in a private for-profit program 
and made a payment to the program on 
behalf of that individual, that patient’s 
record would not be covered by these 
regulations unless the program itself 
received Federal assistance as defined 
by § 2.12(b). 

(3) Information to which restrictions are 
applicable. Whether a restriction is on 
use or disclosure affects the type of in-
formation which may be available. The 
restrictions on disclosure apply to any 
information which would identify a pa-
tient as an alcohol or drug abuser. The 
restriction on use of information to 
bring criminal charges against a pa-
tient for a crime applies to any infor-
mation obtained by the program for 
the purpose of diagnosis, treatment, or 
referral for treatment of alcohol or 
drug abuse. (Note that restrictions on 
use and disclosure apply to recipients 
of information under § 2.12(d).) 

(4) How type of diagnosis affects cov-
erage. These regulations cover any 
record of a diagnosis identifying a pa-
tient as an alcohol or drug abuser 
which is prepared in connection with 
the treatment or referral for treatment 

of alcohol or drug abuse. A diagnosis 
prepared for the purpose of treatment 
or referral for treatment but which is 
not so used is covered by these regula-
tions. The following are not covered by 
these regulations: 

(i) Diagnosis which is made solely for 
the purpose of providing evidence for 
use by law enforcement authorities; or 

(ii) A diagnosis of drug overdose or 
alcohol intoxication which clearly 
shows that the individual involved is 
not an alcohol or drug abuser (e.g., in-
voluntary ingestion of alcohol or drugs 
or reaction to a prescribed dosage of 
one or more drugs). 

[52 FR 21809, June 9, 1987; 52 FR 42061, Nov. 2, 
1987, as amended at 60 FR 22297, May 5, 1995] 

§ 2.13 Confidentiality restrictions. 
(a) General. The patient records to 

which these regulations apply may be 
disclosed or used only as permitted by 
these regulations and may not other-
wise be disclosed or used in any civil, 
criminal, administrative, or legislative 
proceedings conducted by any Federal, 
State, or local authority. Any disclo-
sure made under these regulations 
must be limited to that information 
which is necessary to carry out the 
purpose of the disclosure. 

(b) Unconditional compliance required. 
The restrictions on disclosure and use 
in these regulations apply whether the 
holder of the information believes that 
the person seeking the information al-
ready has it, has other means of ob-
taining it, is a law enforcement or 
other official, has obtained a subpoena, 
or asserts any other justification for a 
disclosure or use which is not per-
mitted by these regulations. 

(c) Acknowledging the presence of pa-
tients: Responding to requests. (1) The 
presence of an identified patient in a 
facility or component of a facility 
which is publicly identified as a place 
where only alcohol or drug abuse diag-
nosis, treatment, or referral is provided 
may be acknowledged only if the pa-
tient’s written consent is obtained in 
accordance with subpart C of these reg-
ulations or if an authorizing court 
order is entered in accordance with 
subpart E of these regulations. The 
regulations permit acknowledgement 
of the presence of an identified patient 
in a facility or part of a facility if the 
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facility is not publicy identified as 
only an alcohol or drug abuse diag-
nosis, treatment or referral facility, 
and if the acknowledgement does not 
reveal that the patient is an alcohol or 
drug abuser. 

(2) Any answer to a request for a dis-
closure of patient records which is not 
permissible under these regulations 
must be made in a way that will not af-
firmatively reveal that an identified 
individual has been, or is being diag-
nosed or treated for alcohol or drug 
abuse. An inquiring party may be given 
a copy of these regulations and advised 
that they restrict the disclosure of al-
cohol or drug abuse patient records, 
but may not be told affirmatively that 
the regulations restrict the disclosure 
of the records of an identified patient. 
The regulations do not restrict a dis-
closure that an identified individual is 
not and never has been a patient. 

§ 2.14 Minor patients. 
(a) Definition of minor. As used in 

these regulations the term ‘‘minor’’ 
means a person who has not attained 
the age of majority specified in the ap-
plicable State law, or if no age of ma-
jority is specified in the applicable 
State law, the age of eighteen years. 

(b) State law not requiring parental 
consent to treatment. If a minor patient 
acting alone has the legal capacity 
under the applicable State law to apply 
for and obtain alcohol or drug abuse 
treatment, any written consent for dis-
closure authorized under subpart C of 
these regulations may be given only by 
the minor patient. This restriction in-
cludes, but is not limited to, any dis-
closure of patient identifying informa-
tion to the parent or guardian of a 
minor patient for the purpose of ob-
taining financial reimbursement. 
These regulations do not prohibit a 
program from refusing to provide 
treatment until the minor patient con-
sents to the disclosure necessary to ob-
tain reimbursement, but refusal to pro-
vide treatment may be prohibited 
under a State or local law requiring 
the program to furnish the service irre-
spective of ability to pay. 

(c) State law requiring parental consent 
to treatment. (1) Where State law re-
quires consent of a parent, guardian, or 
other person for a minor to obtain al-

cohol or drug abuse treatment, any 
written consent for disclosure author-
ized under subpart C of these regula-
tions must be given by both the minor 
and his or her parent, guardian, or 
other person authorized under State 
law to act in the minor’s behalf. 

(2) Where State law requires parental 
consent to treatment the fact of a mi-
nor’s application for treatment may be 
communicated to the minor’s parent, 
guardian, or other person authorized 
under State law to act in the minor’s 
behalf only if: 

(i) The minor has given written con-
sent to the disclosure in accordance 
with subpart C of these regulations or 

(ii) The minor lacks the capacity to 
make a rational choice regarding such 
consent as judged by the program di-
rector under paragraph (d) of this sec-
tion. 

(d) Minor applicant for services lacks 
capacity for rational choice. Facts rel-
evant to reducing a threat to the life or 
physical well being of the applicant or 
any other individual may be disclosed 
to the parent, guardian, or other per-
son authorized under State law to act 
in the minor’s behalf if the program di-
rector judges that: 

(1) A minor applicant for services 
lacks capacity because of extreme 
youth or mental or physical condition 
to make a rational decision on whether 
to consent to a disclosure under sub-
part C of these regulations to his or her 
parent, guardian, or other person au-
thorized under State law to act in the 
minor’s behalf, and 

(2) The applicant’s situation poses a 
substantial threat to the life or phys-
ical well being of the applicant or any 
other individual which may be reduced 
by communicating relevant facts to 
the minor’s parent, guardian, or other 
person authorized under State law to 
act in the minor’s behalf. 

§ 2.15 Incompetent and deceased pa-
tients. 

(a) Incompetent patients other than mi-
nors—(1) Adjudication of incompetence. 
In the case of a patient who has been 
adjudicated as lacking the capacity, 
for any reason other than insufficient 
age, to manage his or her own affairs, 
any consent which is required under 
these regulations may be given by the 
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