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any amounts collected from the bene-
ficiary for services otherwise covered if
Medicare payment is denied because
the services are found to be not reason-
able and necessary under §411.15(k).

(b) Time limits for making refunds. A
timely refund of any incorrectly col-
lected amounts of money must be made
to the beneficiary to whom the services
were furnished. A refund is timely if—

(1) A physician who does not request
a review within 30 days after receipt of
the denial notice makes the refund
within that time period; or

(2) A physician who files a request for
review within 30 days after receipt of
the denial notice makes the refund
within 15 days after receiving notice of
an initial adverse review determina-
tion, whether or not the physician fur-
ther appeals the initial adverse review
determination.

(c) Notices and appeals. If payment is
denied for nonassignment-related
claims because the services are found
to be not reasonable and necessary, a
notice of denial will be sent to both the
physician and the beneficiary. The phy-
sician who does not accept assignment
will have the same rights as a physi-
cian who submits claims on an assign-
ment-related basis, as detailed in sub-
part H of part 405 and subpart B of part
473, to appeal the determination, and
will be subject to the same time limi-
tations.

(d) When a refund is not required. A re-
fund of any amounts collected for serv-
ices not reasonable and necessary is
not required if—

(1) The physician did not know, and
could not reasonably have been ex-
pected to know, that Medicare would
not pay for the service; or

(2) Before the service was provided—

(i) The physician informed the bene-
ficiary, or someone acting on the bene-
ficiary’s behalf, in writing that the
physician believed Medicare was likely
to deny payment for the specific serv-
ice; and

(i) The beneficiary (or someone eligi-
ble to sign for the beneficiary under
§424.36(b) of this chapter) signed a
statement agreeing to pay for that
service.

(e) Criteria for determining that a phy-
sician knew that services were excluded as
not reasonable and necessary. A physi-
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cian will be determined to have known
that furnished services were excluded
from coverage as not reasonable and
necessary if one or more of the condi-
tions in §411.406 of this subpart are
met.

(f) Acceptable evidence of prior notice to
a beneficiary that Medicare was likely to
deny payment for a particular service. To
qualify for waiver of the refund re-
quirement under paragraph (d)(2) of
this section, the physician must inform
the beneficiary (or person acting on his
or her behalf) that the physician be-
lieves Medicare is likely to deny pay-
ment.

(1) The notice must—

(i) Be in writing, using approved no-
tice language;

(ii) Cite the particular service or
services for which payment is likely to
be denied; and

(iii) Cite the physician’s reasons for
believing Medicare payment will be de-
nied.

(2) The notice is not acceptable evi-
dence if—

(i) The physician routinely gives this
notice to all beneficiaries for whom he
or she furnishes services; or

(ii) The notice is no more than a
statement to the effect that there is a
possibility that Medicare may not pay
for the service.

(g) Applicability of sanctions to physi-
cians who fail to make refunds under this
section. A physician who knowingly and
willfully fails to make refunds as re-
quired by this section may be subject
to sanctions as provided for in chapter
V, parts 1001, 1002, and 1003 of this title.

[55 FR 24568, June 18, 1990; 55 FR 35142, 35143,
Aug. 28, 1990]
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otherwise noted.

Subpart A—General Provisions

§412.1 Scope of part.

(a) Purpose. (1) This part implements
sections 1886(d) and (g) of the Act by
establishing a prospective payment
system for the operating costs of inpa-
tient hospital services furnished to
Medicare beneficiaries in cost report-
ing periods beginning on or after Octo-
ber 1, 1983 and a prospective payment
system for the capital-related costs of
inpatient hospital services furnished to
Medicare beneficiaries in cost report-
ing periods beginning on or after Octo-
ber 1, 1991. Under these prospective
payment systems, payment for the op-
erating and capital-related costs of in-
patient hospital services furnished by
hospitals subject to the systems (gen-
erally, short-term, acute-care hos-
pitals) is made on the basis of prospec-
tively determined rates and applied on
a per discharge basis. Payment for
other costs related to inpatient hos-
pital services (organ acquisition costs
incurred by hospitals with approved
organ transplantation centers, the
costs of qualified nonphysician anes-
thetist’s services, as described in
§412.113(c), and direct costs of approved
nursing and allied health educational
programs) is made on a reasonable cost
basis. Payment for the direct costs of
graduate medical education is made on
a per resident amount basis in accord-
ance with §413.86 of this chapter. Addi-
tional payments are made for outlier
cases, bad debts, indirect medical edu-
cation costs, and for serving a dis-
proportionate share of low-income pa-
tients. Under either prospective pay-
ment system, a hospital may keep the
difference between its prospective pay-
ment rate and its operating or capital-
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related costs incurred in furnishing in-
patient services, and the hospital is at
risk for inpatient operating or inpa-
tient capital-related costs that exceed
its payment rate.

(2) This part implements section
1886(j) of the Act by establishing a pro-
spective payment system for the inpa-
tient operating and capital costs of in-
patient hospital services furnished to
Medicare beneficiaries by a rehabilita-
tion hospital or rehabilitation unit
that meets the conditions of §412.604.

(3) This part implements section 123
of Public Law 106-113, which provides
for the establishment of a prospective
payment system for the costs of inpa-
tient hospital services furnished to
Medicare beneficiaries by long-term
care hospitals described in section
1886(d)(1)(B)(iv) of the Act, for cost re-
porting periods beginning on or after
October 1, 2002. This part also reflects
the provisions of section 307 of Public
Law 106-554, which state that the Sec-
retary shall examine and may provide
for appropriate adjustments to the
long-term care hospital prospective
payment system, including adjust-
ments to diagnosis-related group
(DRG) weights, area wage adjustments,
geographic reclassification, outlier ad-
justments, updates, and dispropor-
tionate share adjustments consistent
with section 1886(d)(5)(F) of the Act.

(b) Summary of content. (1) This sub-
part describes the basis of payment for
inpatient hospital services under the
prospective payment systems specified
in paragraph (a)(1) of this section and
sets forth the general basis of these
systems.

(2) Subpart B sets forth the classi-
fications of hospitals that are included
in and excluded from the prospective
payment systems specified in para-
graph (a)(1) of this section, and sets
forth requirements governing the in-
clusion or exclusion of hospitals in the
systems as a result of changes in their
classification.

(3) Subpart C sets forth certain con-
ditions that must be met for a hospital
to receive payment under the prospec-
tive payment systems specified in
paragraph (a)(1) of this section.

(4) Subpart D sets forth the basic
methodology by which prospective pay-
ment rates for inpatient operating
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costs are determined under the pro-
spective payment system specified in
paragraph (a)(1) of this section.

(5) Subpart E describes the transition
ratesetting methods that are used to
determine transition payment rates for
inpatient operating costs during the
first 4 years of the prospective pay-
ment system specified in paragraph
(a)(1) of this section.

(6) Subpart F sets forth the method-
ology for determining payments for
outlier cases under the prospective
payment system specified in paragraph
(a)(1) of this section.

(7) Subpart G sets forth rules for spe-
cial treatment of certain facilities
under the prospective payment system
specified in paragraph (a)(1) of this sec-
tion for inpatient operating costs.

(8) Subpart H describes the types,
amounts, and methods of payment to
hospitals under the prospective pay-
ment system specified in paragraph
(a)(1) of this section for inpatient oper-
ating costs.

(9) Subpart K describes how the pro-
spective payment system specified in
paragraph (a)(1) of this section for in-
patient operating costs is implemented
for hospitals located in Puerto Rico.

(10) Subpart L sets forth the proce-
dures and criteria concerning applica-
tions from hospitals to the Medicare
Geographic Classification Review
Board for geographic redesignation
under the prospective payment systems
specified in paragraph (a)(1) of this sec-
tion.

(11) Subpart M describes how the pro-
spective payment system specified in
paragraph (a)(1) of this section for in-
patient capital-related costs is imple-
mented effective with reporting periods
beginning on or after October 1, 1991.

(12) Subpart O of this part describes
the prospective payment system speci-
fied in paragraph (a)(3) of this section
for long-term care hospitals and sets
forth the general methodology for pay-
ing for the operating and capital-re-
lated costs of inpatient hospital serv-
ices furnished by long-term care hos-
pitals, effective with cost reporting pe-
riods beginning on or after October 1,
2002.

394



Centers for Medicare & Medicaid Services, HHS

(13) Subpart P describes the prospec-
tive payment system specified in para-
graph (a)(2) of this section for rehabili-
tation hospitals and rehabilitation
units and sets forth the general meth-
odology for paying for the operating
and capital-related costs of inpatient
hospital services furnished by rehabili-
tation hospitals and rehabilitation
units effective with cost reporting peri-
ods beginning on or after January 1,
2002.

[66 FR 41385, Aug. 7, 2001, as amended at 67
FR 56048, Aug. 30, 2002]

§412.2 Basis of payment.

(a) Payment on a per discharge basis.
Under both the inpatient operating and
inpatient capital-related prospective
payment systems, hospitals are paid a
predetermined amount per discharge
for inpatient hospital services fur-
nished to Medicare beneficiaries. The
prospective payment rate for each dis-
charge (as defined in §412.4) is deter-
mined according to the methodology
described in subpart D, E, or G of this
part, as appropriate, for operating
costs, and according to the method-
ology described in subpart M of this
part for capital-related costs. An addi-
tional payment is made for both inpa-
tient operating and inpatient capital-
related costs, in accordance with sub-
part F of this part, for cases that are
extraordinarily costly to treat.

(b) Payment in full. (1) The prospec-
tive payment amount paid for inpa-
tient hospital services is the total
Medicare payment for the inpatient op-
erating costs (as described in para-
graph (c) of this section) and the inpa-
tient capital-related costs (as described
in paragraph (d) of this section) in-
curred in furnishing services covered
by the Medicare program.

(2) The full prospective payment
amount, as determined under subpart
D, E, or G and under subpart M of this
part, is made for each stay during
which there is at least one Medicare
payable day of care. Payable days of
care, for purposes of this paragraph in-
clude the following:

(i) Limitation of liability days pay-
able under the payment procedures for
custodial care and services that are not
reasonable and necessary as specified
in §411.400 of this chapter.

§412.2

(ii) Guarantee of payment days, as
authorized under §409.68 of this chap-
ter, for inpatient hospital services fur-
nished to an individual whom the hos-
pital has reason to believe is entitled
to Medicare benefits at the time of ad-
mission.

(3) If a patient is admitted to an
acute care hospital and then the acute
care hospital meets the criteria at
§412.23(e) to be paid as a LTCH, during
the course of the patient’s hospitaliza-
tion, Medicare considers all the days of
the patient stay in the facility (days
prior to and after the designation of
LTCH status) to be a single episode of
LTCH care. Medicare will not make
payment under subpart H for any part
of the hospitalization. Payment for the
entire patient stay (days prior to and
after the designation of LTCH status)
will be made in accordance with the re-
quirements specified in §412.521. The
requirements of this paragraph (b)(3)
apply only to a patient stay in which a
patient is in an acute care hospital and
that hospital is designated as a LTCH
on or after October 1, 2004.

(c) Inpatient operating costs. The pro-
spective payment system provides a
payment amount for inpatient oper-
ating costs, including—

(1) Operating costs for routine serv-
ices (as described in §413.53(b) of this
chapter), such as the costs of room,
board, and routine nursing services;

(2) Operating costs for ancillary serv-
ices, such as radiology and laboratory
services furnished to hospital inpa-
tients;

(3) Special care unit operating costs
(intensive care type unit services, as
described in §413.53(b) of this chapter);

(4) Malpractice insurance costs re-
lated to services furnished to inpa-
tients; and

(5) Preadmission services otherwise
payable under Medicare Part B fur-
nished to a beneficiary during the 3
calendar days immediately preceding
the date of the beneficiary’s admission
to the hospital that meet the following
conditions:

(i) The services are furnished by the
hospital or by an entity wholly owned
or operated by the hospital. An entity
is wholly owned by the hospital if the
hospital is the sole owner of the entity.
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