
15 

Centers for Medicare & Medicaid Services, HHS § 430.74 

State plan or State practice in the 
Medicaid program is not in compliance 
with Federal requirements. 

(b) Nothing in this subpart is in-
tended to preclude or limit negotia-
tions between CMS and the State, 
whether before, during, or after the 
hearing to resolve the issues that are, 
or otherwise would be, considered at 
the hearing. Such negotiations and res-
olution of issues are not part of the 
hearing, and are not governed by the 
rules in this subpart except as ex-
pressly provided. 

§ 430.62 Records to be public. 

All pleadings, correspondence, exhib-
its, transcripts of testimony, excep-
tions, briefs, decisions, and other docu-
ments filed in the docket in any pro-
ceeding may be inspected and copied in 
the office of the CMS Docket Clerk. In-
quiries may be made to the Docket 
Clerk, Hearing Staff, Bureau of Eligi-
bility, Reimbursment and Coverage, 300 
East High Rise, 6325 Security Boule-
vard, Baltimore, Maryland, 21207. Tele-
phone: (301) 594–8261. 

§ 430.63 Filing and service of papers. 

(a) Filing. All papers in the pro-
ceedings are filed with the CMS Docket 
Clerk, in an original and two copies. 
Originals only of exhibits and tran-
scripts of testimony need be filed. 

(b) Service. All papers in the pro-
ceedings are served on all parties by 
personal delivery or by mail. Service 
on the party’s designated attorney is 
considered service upon the party. 

§ 430.64 Suspension of rules. 

Upon notice to all parties, the Ad-
ministrator or the presiding officer 
may modify or waive any rule in this 
subpart upon determination that no 
party will be unduly prejudiced and the 
ends of justice will thereby be served. 

§ 430.66 Designation of presiding offi-
cer for hearing. 

(a) The presiding officer at a hearing 
is the Administrator or his designee. 

(b) The designation of the presiding 
officer is in writing. A copy of the des-
ignation is served on all parties. 

§ 430.70 Notice of hearing or oppor-
tunity for hearing. 

The Administrator mails the State a 
notice of hearing or opportunity for 
hearing that— 

(a) Specifies the time and place for 
the hearing; 

(b) Specifies the issues that will be 
considered; 

(c) Identifies the presiding officer; 
and 

(d) Is published in the FEDERAL REG-
ISTER. 

§ 430.72 Time and place of hearing. 

(a) Time. The hearing is scheduled not 
less than 30 nor more than 60 days after 
the date of notice to the State. The 
scheduled date may be changed by 
written agreement between CMS and 
the State. 

(b) Place. The hearing is conducted in 
the city in which the CMS regional of-
fice is located or in another place fixed 
by the presiding officer in light of the 
circumstances of the case, with due re-
gard for the convenience and necessity 
of the parties or their representatives. 

§ 430.74 Issues at hearing. 

The list of issues specified in the no-
tice of hearing may be augmented or 
reduced as provided in this section. 

(a) Additional issues. (1) Before a hear-
ing under § 430.35, the Administrator 
may send written notice to the State 
listing additional issues to be consid-
ered at the hearing. That notice is pub-
lished in the FEDERAL REGISTER. 

(2) If the notice of additional issues is 
furnished to the State less than 20 days 
before the scheduled hearing date, 
postponement is granted if requested 
by the State or any other party. The 
new date may be 20 days after the date 
of the notice, or a later date agreed to 
by the presiding officer. 

(b) New or modified issues. If, as a re-
sult of negotiations between CMS and 
the State, the submittal of plan 
amendment, a change in the State pro-
gram, or other actions by the State, 
any issue is resolved in whole or in 
part, but new or modified issues are 
presented, as specified by the presiding 
officer, the hearing proceeds on the 
new or modified issues. 
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(c) Issues removed from consideration— 
(1) Basis for removal. If at any time be-
fore, during, or after the hearing, the 
presiding officer finds that the State 
has come into compliance with Federal 
requirements on any issue or part of an 
issue, he or she removes the appro-
priate issue or part of an issue from 
consideration. If all issues are re-
moved, the hearing is terminated. 

(2) Notice to parties. Before removing 
any issue or part of an issue from con-
sideration, the presiding officer pro-
vides all parties other than CMS and 
the State with— 

(i) A statement of the intent to re-
move and the reasons for removal; and 

(ii) A copy of the proposed State plan 
provision on which CMS and the State 
have agreed. 

(3) Opportunity for written comment. 
The notified parties have 15 days to 
submit, for consideration by the pre-
siding officer, and for the record, their 
views as to, or any information bearing 
upon, the merits of the proposed plan 
provision and the merits of the reasons 
for removing the issue from consider-
ation. 

(d) Remaining issues. The issues con-
sidered at the hearing are limited to 
those issues of which the State is noti-
fied as provided in § 430.70 and para-
graph (a) of this section, and new or 
modified issues described in paragraph 
(b) of this section. They do not include 
issues or parts of issues removed in ac-
cordance with paragraph (c) of this sec-
tion. 

§ 430.76 Parties to the hearing. 

(a) CMS and the State. CMS and the 
State are parties to the hearing. 

(b) Other individuals—(1) Basis for par-
ticipation. Other individuals or groups 
may be recognized as parties if the 
issues to be considered at the hearing 
have caused them injury and their in-
terest is within the zone of interests to 
be protected by the governing Federal 
statute. 

(2) Petition for participation. Any indi-
vidual or group wishing to participate 
as a party must, within 15 days after 
notice of hearing is published in the 
FEDERAL REGISTER, file with the CMS 
Docket Clerk, a petition that concisely 
states— 

(i) Petitioner’s interest in the pro-
ceeding; 

(ii) Who will appear for petitioner; 
(iii) The issues on which petitioner 

wishes to participate; and 
(iv) Whether petitioner intends to 

present witnesses. 

The petitioner must also serve a copy 
of the petition on each party of record 
at that time. 

(3) Comments on petition. Any party 
may, within 5 days of receipt of the 
copy of the petition, file comments on 
it. 

(4) Action on petition. (i) The presiding 
officer promptly determines whether 
each petitioner has the requisite inter-
est in the proceedings and approves or 
denies participation accordingly. 

(ii) If petitions are made by more 
than one individual or group with com-
mon interests, the presiding officer 
may— 

(A) Request all those petitioners to 
designate a single representative; or 

(B) Recognize one or more of those 
petitioners to represent all of them. 

(iii) The presiding officer gives each 
petitioner written notice of the deci-
sion and, if the decision is to deny, 
briefly states the grounds for denial. 

(c) Amicus curiae (friend of the court)— 
(1) Petition for participation. Any person 
or organization that wishes to partici-
pate as amicus curiae must, before the 
hearing begins, file with the CMS 
Docket Clerk, a petition that concisely 
states— 

(i) The petitioners’ interest in the 
hearing; 

(ii) Who will represent the petitioner; 
and 

(iii) The issues on which the peti-
tioner intends to present argument. 

(2) Action on amicus curiae petition. 
The presiding officer may grant the pe-
tition if he or she finds that the peti-
tioner has a legitimate interest in the 
proceedings, that such participation 
will not unduly delay the outcome and 
may contribute materially to the prop-
er disposition of the issues. 

(3) Nature of amicus participation. An 
amicus curiae is not a party to the 
hearing but may participate by— 

(i) Submitting a written statement of 
position to the presiding officer before 
the beginning of the hearing; 
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