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(v) Be free from any form of restraint 
or seclusion used as a means of coer-
cion, discipline, convenience or retalia-
tion, as specified in other Federal regu-
lations on the use of restraints and se-
clusion. 

(vi) If the privacy rule, as set forth in 
45 CFR parts 160 and 164 subparts A and 
E, applies, request and receive a copy 
of his or her medical records, and re-
quest that they be amended or cor-
rected, as specified in 45 CFR § 164.524 
and 164.526. 

(3) An enrollee of an MCO, PIHP, or 
PAHP (consistent with the scope of the 
PAHP’s contracted services) has the 
right to be furnished health care serv-
ices in accordance with §§ 438.206 
through 438.210. 

(c) Free exercise of rights. The State 
must ensure that each enrollee is free 
to exercise his or her rights, and that 
the exercise of those rights does not 
adversely affect the way the MCO, 
PIHP, PAHP, or PCCM and its pro-
viders or the State agency treat the en-
rollee. 

(d) Compliance with other Federal and 
State laws. The State must ensure that 
each MCO, PIHP, PAHP, and PCCM 
complies with any other applicable 
Federal and State laws (such as: title 
VI of the Civil Rights Act of 1964 as im-
plemented by regulations at 45 CFR 
part 80; the Age Discrimination Act of 
1975 as implemented by regulations at 
45 CFR part 91; the Rehabilitation Act 
of 1973; and titles II and III of the 
Americans with Disabilities Act; and 
other laws regarding privacy and con-
fidentiality). 

[67 FR 41095, June 14, 2002; 67 FR 65505, Oct. 
25, 2002] 

§ 438.102 Provider-enrollee commu-
nications. 

(a) General rules. (1) An MCO, PIHP, 
or PAHP may not prohibit, or other-
wise restrict, a health care professional 
acting within the lawful scope of prac-
tice, from advising or advocating on 
behalf of an enrollee who is his or her 
patient, for the following: 

(i) The enrollee’s health status, med-
ical care, or treatment options, includ-
ing any alternative treatment that 
may be self-administered. 

(ii) Any information the enrollee 
needs in order to decide among all rel-
evant treatment options. 

(iii) The risks, benefits, and con-
sequences of treatment or nontreat-
ment. 

(iv) The enrollee’s right to partici-
pate in decisions regarding his or her 
health care, including the right to 
refuse treatment, and to express pref-
erences about future treatment deci-
sions. 

(2) Subject to the information re-
quirements of paragraph (b) of this sec-
tion, an MCO, PIHP, or PAHP that 
would otherwise be required to provide, 
reimburse for, or provide coverage of, a 
counseling or referral service because 
of the requirement in paragraph (a)(1) 
of this section is not required to do so 
if the MCO, PIHP, or PAHP objects to 
the service on moral or religious 
grounds. 

(b) Information requirements: MCO, 
PIHP, and PAHP responsibility. (1) An 
MCO, PIHP, or PAHP that elects the 
option provided in paragraph (a)(2) of 
this section must furnish information 
about the services it does not cover as 
follows: 

(i) To the State— 
(A) With its application for a Med-

icaid contract; and 
(B) Whenever it adopts the policy 

during the term of the contract. 
(ii) Consistent with the provisions of 

§ 438.10— 
(A) To potential enrollees, before and 

during enrollment; and 
(B) To enrollees, within 90 days after 

adopting the policy with respect to any 
particular service. (Although this time-
frame would be sufficient to entitle the 
MCO, PIHP, or PAHP to the option 
provided in paragraph (a)(2) of this sec-
tion, the overriding rule in § 438.10(f)(4) 
requires the State, its contracted rep-
resentative, or MCO, PIHP, or PAHP to 
furnish the information at least 30 days 
before the effective date of the policy.) 

(2) As specified in § 438.10, paragraphs 
(e) and (f), the information that MCOs, 
PIHPs, and PAHPs must furnish to en-
rollees and potential enrollees does not 
include how and where to obtain the 
service excluded under paragraph (a)(2) 
of this section. 

(c) Information requirements: State re-
sponsibility. For each service excluded 
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by an MCO, PIHP, or PAHP under para-
graph (a)(2) of this section, the State 
must provide information on how and 
where to obtain the service, as speci-
fied in § 438.10, paragraphs (e)(2)(ii)(E) 
and (f)(6)(xii). 

(d) Sanction. An MCO that violates 
the prohibition of paragraph (a)(1) of 
this section is subject to intermediate 
sanctions under subpart I of this part. 

[67 FR 41095, June 14, 2002; 67 FR 65505, Oct. 
25, 2002] 

§ 438.104 Marketing activities. 
(a) Terminology. As used in this sec-

tion, the following terms have the indi-
cated meanings: 

Cold-call marketing means any unso-
licited personal contact by the MCO, 
PIHP, PAHP, or PCCM with a potential 
enrollee for the purpose of marketing 
as defined in this paragraph. 

Marketing means any communica-
tion, from an MCO, PIHP, PAHP, or 
PCCM to a Medicaid recipient who is 
not enrolled in that entity, that can 
reasonably be interpreted as intended 
to influence the recipient to enroll in 
that particular MCO’s, PIHP’s, 
PAHP’s, or PCCM’s Medicaid product, 
or either to not enroll in, or to 
disenroll from, another MCO’s, PIHP’s, 
PAHP’s, or PCCM’s Medicaid product. 

Marketing materials means materials 
that— 

(1) Are produced in any medium, by 
or on behalf of an MCO, PIHP, PAHP, 
or PCCM; and 

(2) Can reasonably be interpreted as 
intended to market to potential enroll-
ees. 

MCO, PIHP, PAHP, or PCCM include 
any of the entity’s employees, affili-
ated providers, agents, or contractors. 

(b) Contract requirements. Each con-
tract with an MCO, PIHP, PAHP, or 
PCCM must comply with the following 
requirements: 

(1) Provide that the entity— 
(i) Does not distribute any marketing 

materials without first obtaining State 
approval; 

(ii) Distributes the materials to its 
entire service area as indicated in the 
contract; 

(iii) Complies with the information 
requirements of § 438.10 to ensure that, 
before enrolling, the recipient receives, 
from the entity or the State, the accu-

rate oral and written information he or 
she needs to make an informed deci-
sion on whether to enroll; 

(iv) Does not seek to influence enroll-
ment in conjunction with the sale or 
offering of any private insurance; and 

(v) Does not, directly or indirectly, 
engage in door-to-door, telephone, or 
other cold-call marketing activities. 

(2) Specify the methods by which the 
entity assures the State agency that 
marketing, including plans and mate-
rials, is accurate and does not mislead, 
confuse, or defraud the recipients or 
the State agency. Statements that will 
be considered inaccurate, false, or mis-
leading include, but are not limited to, 
any assertion or statement (whether 
written or oral) that— 

(i) The recipient must enroll in the 
MCO, PIHP, PAHP, or PCCM in order 
to obtain benefits or in order to not 
lose benefits; or 

(ii) The MCO, PIHP, PAHP, or PCCM 
is endorsed by CMS, the Federal or 
State government, or similar entity. 

(c) State agency review. In reviewing 
the marketing materials submitted by 
the entity, the State must consult with 
the Medical Care Advisory Committee 
established under § 431.12 of this chap-
ter or an advisory committee with 
similar membership. 

§ 438.106 Liability for payment. 

Each MCO, PIHP, and PAHP must 
provide that its Medicaid enrollees are 
not held liable for any of the following: 

(a) The MCO’s, PIHP’s, or PAHP’s 
debts, in the event of the entity’s insol-
vency. 

(b) Covered services provided to the 
enrollee, for which— 

(1) The State does not pay the MCO, 
PIHP, or PAHP; or 

(2) The State, or the MCO, PIHP, or 
PAHP does not pay the individual or 
health care provider that furnishes the 
services under a contractual, referral, 
or other arrangement. 

(c) Payments for covered services 
furnished under a contract, referral, or 
other arrangement, to the extent that 
those payments are in excess of the 
amount that the enrollee would owe if 
the MCO, PIHP, or PAHP provided the 
services directly. 
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