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(b) Conditions that enrollment brokers
must meet. State expenditures for the
use of enrollment brokers are consid-
ered necessary for the proper and effi-
cient operation of the State plan and
thus eligible for FFP only if the broker
and its subcontractors meet the fol-
lowing conditions:

(1) Independence. The broker and its
subcontractors are independent of any
MCO, PIHP, PAHP, PCCM, or other
health care provider in the State in
which they provide enrollment serv-
ices. A broker or subcontractor is not
considered “independent” if it—

(i) Is an MCO, PIHP, PAHP, PCCM or
other health care provider in the State;

(ii) Is owned or controlled by an
MCO, PIHP, PAHP, PCCM, or other
health care provider in the State; or

(iii) Owns or controls an MCO, PIHP,
PAHP, PCCM or other health care pro-
vider in the State.

(2) Freedom from conflict of interest.
The broker and its subcontractor are
free from conflict of interest. A broker
or subcontractor is not considered free
from conflict of interest if any person
who is the owner, employee, or consult-
ant of the broker or subcontractor or
has any contract with them—

(i) Has any direct or indirect finan-
cial interest in any entity or health
care provider that furnishes services in
the State in which the broker or sub-
contractor provides enrollment serv-
ices;

(ii) Has been excluded from participa-
tion under title XVIII or XIX of the
Act;

(iii) Has been debarred by any Fed-
eral agency; or

(iv) Has been, or is now, subject to
civil money penalties under the Act.

(3) Approval. The initial contract or
memorandum of agreement (MOA) for
services performed by the broker has
been reviewed and approved by CMS.

[67 FR 41095, June 14, 2002; 67 FR 65505, Oct.
25, 2002]

§438.812 Costs under risk and nonrisk
contracts.

(&) Under a risk contract, the total
amount the State agency pays for car-
rying out the contract provisions is a
medical assistance cost.

(b) Under a nonrisk contract—
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(1) The amount the State agency
pays for the furnishing of medical serv-
ices to eligible recipients is a medical
assistance cost; and

(2) The amount the State agency
pays for the contractor’s performance
of other functions is an administrative
cost.
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440.185 Respiratory care for ventilator-de-
pendent individuals.

Subpart B—Requirements and Limits
Applicable to All Services
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cally needy.
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440.230 Sufficiency of amount, duration, and
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440.240 Comparability of services for groups.

440.250 Limits on comparability of services.

440.255 Limited services available to certain
aliens.

440.260 Methods and standards to assure
quality of services.

440.270 Religious objections.

AUTHORITY: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

SOURCE: 43 FR 45224, Sept. 29, 1978, unless
otherwise noted.

Subpart A—Definitions

§440.1 Basis and purpose.

This subpart interprets and imple-
ments the following sections of the
Act:

1905(a) Services included in the term “med-
ical assistance.”

1905 (c), (d), () through (i), (1), and (m)
Definitions of institutions and services that
are included in the term “medical assist-
ance.”

1913 “Swing-bed” services. (See §§447.280 and
482.66 of this chapter for related provisions
on “swing-bed” services.)

1915(c) Home and community-based serv-
ices listed as “medical assistance” and fur-
nished under waivers under that section to
individuals who would otherwise require the
level of care furnished in a hospital, NF, or
ICF/MR.

1915(d) Home and community-based serv-
ices listed as “medical assistance” and fur-
nished under waivers under that section to
individuals age 65 or older who would other-
wise require the level of care furnished in a
NF.

[57 FR 29155, June 30, 1992, as amended at 61
FR 38398, July 24, 1996]

§440.2 Specific definitions; definitions
of services for FFP purposes.

(a) Specific definitions.

Inpatient means a patient who has
been admitted to a medical institution
as an inpatient on recommendation of
a physician or dentist and who—

42 CFR Ch. IV (10-1-04 Edition)

(1) Receives room, board and profes-
sional services in the institution for a
24 hour period or longer, or

(2) Is expected by the institution to
receive room, board and professional
services in the institution for a 24 hour
period or longer even though it later
develops that the patient dies, is dis-
charged or is transferred to another fa-
cility and does not actually stay in the
institution for 24 hours.

Outpatient means a patient of an or-
ganized medical facility, or distinct
part of that facility who is expected by
the facility to receive and who does re-
ceive professional services for less than
a 24-hour period regardless of the hour
of admission, whether or not a bed is
used, or whether or not the patient re-
mains in the facility past midnight.

Patient means an individual who is
receiving needed professional services
that are directed by a licensed practi-
tioner of the healing arts toward the
maintenance, improvement, or protec-
tion of health, or lessening of illness,
disability, or pain. (See also §435.1009 of
this subchapter for definitions relating
to institutional care.)

(b) Definitions of services for FFP pur-
poses. Except as limited in part 441,
FFP is available in expenditures under
the State plan for medical or remedial
care and services as defined in this sub-
part.

[43 FR 45224, Sept. 29, 1978, as amended at 52
FR 47934, Dec. 17, 1987]

§440.10 Inpatient hospital services,
other than services in an institution
for mental diseases.

(a) Inpatient hospital services means
services that—

(1) Are ordinarily furnished in a hos-
pital for the care and treatment of in-
patients;

(2) Are furnished under the direction
of a physician or dentist; and

(3) Are furnished in an institution
that—

(i) Is maintained primarily for the
care and treatment of patients with
disorders other than mental diseases;

(i) Is licensed or formally approved
as a hospital by an officially des-
ignated authority for State standard-
setting;
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