
236 

43 CFR Ch. II (10–1–04 Edition) § 2800.0–7 

communication use with the highest 
assigned schedule rent in the facility, 
in accordance with terms of the right- 
of-way grant. 

(bb) Tenant means an occupant who 
rents space in a facility and operates 
communication equipment in the facil-
ity to resell the communication service 
to others for a profit. For purposes of 
calculating rent, the term ‘‘tenant’’ 
does not include private mobile radio 
or those uses included in the category 
of Other Communication Uses. 

(cc) Customer means a person who is 
paying the facility owner or tenant for 
communication services, and is not re-
selling communication services to oth-
ers. Persons or entities benefiting from 
private or internal communication 
uses located in a CMRS facility are 
considered customers for purposes of 
calculating rent. 

[45 FR 44526, July 1, 1980, as amended at 47 
FR 38805, Sept. 2, 1982; 51 FR 6543, Feb. 25, 
1986; 52 FR 25808, July 8, 1987; 54 FR 25854, 
June 20, 1989; 60 FR 57070, Nov. 13, 1995] 

§ 2800.0–7 Scope. 
This part sets forth regulations gov-

erning: 
(a) Issuing, amending or renewing 

right-of-way grants for necessary 
transportation or other systems or fa-
cilities which are in the public interest 
and which require rights-of-way over, 
upon, under or through public lands, 
including but not limited to: 

(1) Reservoirs, canals, ditches, 
flumes, laterals, pipes, pipelines, tun-
nels and other facilities and systems 
for the impoundment, storage, trans-
portation or distribution of water; 

(2) Pipelines and other systems for 
the transportation or distribution of 
liquids and gases, other than water and 
other than oil, natural gas, synthetic 
liquid or gaseous fuels, or any refined 
product produced therefrom, and for 
storage and terminal facilities in con-
nection therewith; 

(3) Pipelines, slurry and emulsion 
systems, and conveyor belts for trans-
portation and distribution of solid ma-
terials, and facilities for the storage of 
such materials in connection there-
with; 

(4) Systems for generation, trans-
mission and distribution of electric en-
ergy, except that the applicant shall 

also comply with all applicable re-
quirements of the Federal Energy Reg-
ulatory Commission under the Federal 
Power Act of 1935 (16 U.S.C. 791); 

(5) Systems for transmission or re-
ception of radio, television, telephone, 
telegraph and other electronic signals, 
and other means of communication; 

(6) Roads, trails, highways, railroads, 
canals, tunnels, tramways, airways, 
livestock driveways or other means of 
transportation except where such fa-
cilities are constructed and maintained 
in connection with commercial recre-
ation facilities on lands in the National 
Forest System; 

(7) Such other necessary transpor-
tation or other systems or facilities 
which are in the public interest and 
which require rights-of-way over, upon, 
under or through such lands; or 

(8) Rights-of-way to any Federal de-
partment or agency for pipeline pur-
poses for the transportation of oil, nat-
ural gas, synthetic liquid or gaseous 
fuels, or any product produced there-
from. 

(b) Temporary use of additional pub-
lic lands for such purposes as the Sec-
retary determines to be reasonably 
necessary for construction, operation, 
maintenance or termination of rights- 
of-way, or for access to the project or a 
portion of the project. 

(c) However, the regulations con-
tained in this part do not cover right- 
of-way grants for: Federal Aid High-
ways, roads constructed or used pursu-
ant to cost share or reciprocal road use 
agreements, wilderness areas, and oil, 
gas and petroleum products pipelines 
except as provided for in § 2800.0–7(a)(8) 
of this title. 

§ 2800.0–9 Information collection. 
(a) The information collection re-

quirements contained in part 2800 of 
Group 2800 have been approved by the 
Office of Management and Budget 
under 44 U.S.C. 3507 and assigned clear-
ance numbers 1004–0102 and 1004–0107. 
The information is being collected to 
permit the authorized officer to deter-
mine if use of the public lands should 
be granted for rights-of-way grants or 
temporary use permits. The informa-
tion will be used to make this deter-
mination. A response is required to ob-
tain a benefit. 
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(b) Public reporting burden for this 
information is estimated to average 
41.8 hours per response, including the 
time for reviewing instructions, 
searching existing data sources, gath-
ering and maintaining the data needed, 
and completing and reviewing the col-
lection of information. Send comments 
regarding this burden estimate or any 
other aspect of this collection of infor-
mation, including suggestions for re-
ducing the burden, to the Information 
Collection Clearance Officer (873), Bu-
reau of Land Management, Wash-
ington, DC 20240, and the Office of Man-
agement and Budget, Paperwork Re-
duction Project, 1004–0102 or 1004–0107, 
Washington, DC 20503. 

[60 FR 57070, Nov. 13, 1995] 

Subpart 2801—Terms and Condi-
tions of Rights-of-Way Grants 
and Temporary Use Permits 

§ 2801.1 Nature of interest. 

§ 2801.1–1 Nature of right-of-way inter-
est. 

(a) All rights in public lands subject 
to a right-of-way grant or temporary 
use permit not expressly granted are 
retained and may be exercised by the 
United States. These rights include, 
but are not limited to: 

(1) A continuing right of access onto 
the public lands covered by the right- 
of-way grant or temporary use permit, 
and upon reasonable notice to the hold-
er, access and entry to any facility 
constructed on the right-of-way or per-
mit area: 

(2) The right to require common use 
of the right-of-way, and the right to 
authorize use of the right-of-way for 
compatible uses (including the sub-
surface and air space). 

(b) A right-of-way grant or tem-
porary use permit may be used only for 
the purposes authorized. The holder 
may allow others to use the land as his/ 
her agent in exercising the rights 
granted. 

(c) All right-of-way grants and tem-
porary use permits shall be issued sub-
ject to valid existing rights. 

(d) A right-of-way grant or tem-
porary use permit shall not give or au-
thorize the holder to take from the 
public lands any mineral or vegetative 

material, including timber, without se-
curing authorization under the Mate-
rials Act (30 U.S.C. 601 et seq.), and pay-
ing in advance the fair market value of 
the material cut, removed, used, or de-
stroyed. However, common varieties of 
stone and soil necessarily removed in 
the construction of a project may be 
used elsewhere along the same right-of- 
way or permit area in the construction 
of the project without additional au-
thorization and payment. The holder 
shall be allowed in the performance of 
normal maintenance to do minor trim-
ming, pruning and clearing of vegeta-
tive material within the right-of-way 
or permit area and around facilities 
constructed thereon without additional 
authorization and payments. At his 
discretion and when it is in the public 
interest, the authorized officer may in 
lieu of requiring an advance payment 
for any mineral or vegetative mate-
rials, including timber, cut or exca-
vated, require the holder to stockpile 
or stack the material as designated lo-
cations for later disposal by the United 
States. 

(e) A holder of a right-of-way grant 
or temporary use permit may assign a 
grant or permit to another, provided 
the holder obtains the written approval 
of the authorized officer. 

(f) The holder of a right-of-way grant 
may authorize other parties to use a 
facility constructed, except for roads, 
on the right-of-way with the prior writ-
ten consent of the authorized officer 
and charge for such use. In any such ar-
rangement, the holder shall continue 
to be responsible for compliance with 
all conditions of the grant. This para-
graph does not limit in any way the au-
thority of the authorized officer to 
issue additional right-of-way grants or 
temporary use permits for compatible 
uses on or adjacent to the right-of-way, 
nor does it authorize the holder to im-
pose charges for the use of lands made 
subject to such additional right-of-way 
grants or temporary use permits. How-
ever, the holder of a right-of-way grant 
for communication purposes may au-
thorize other parties to use a facility, 
without prior written consent of the 
authorized officer, if so provided by 
terms and conditions of the grant. 

(g) Each right-of-way grant or tem-
porary use permit shall describe the 
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