§2883.1

Subpart 2883—Administration of
Rights Granted

§2883.1 General requirements.

§2883.1-1 Cost reimbursement.

(a) (1) An applicant for a right-of-way
grant or a temporary use permit shall
reimburse the United States for admin-
istrative and other costs incurred by
the United States in processing the ap-
plication, including the preparation of
reports and statements pursuant to the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4347), prior to the
United States having incurred such
costs. All costs shall be paid before the
right-of-way grant or temporary use
permit shall be issued under the regu-
lations of this title.

(2) The regulations contained in this
subpart do not apply to State or local
governments or agencies or instrumen-
talities thereof where the Federal lands
are used for governmental purposes and
such lands and resources continue to
serve the general public, except as to
right-of-way grants or temporary use
permits issued to State or local govern-
ments or agencies or instrumentalities
thereof or a municipal utility or coop-
erative whose principal source of rev-
enue is derived from charges levied on
customers for services rendered that
are similar to services rendered by a
profit making corporation or business
enterprise.

(3) The applicant shall submit with
each application a nonrefundable appli-
cation processing fee in the amount re-
quired by a schedule of fees for this
purpose contained in paragraph (c) of
this section which shall be based on a
review of the use of the Federal lands
for which the application is made, the
resources affected and the complexity
and costs to the United States for proc-
essing required by an application for a
right-of-way grant and shall be estab-
lished according to the following gen-
eral categories:

(i) Category I. An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which the data necessary to
comply with the National Environ-
mental Policy Act are available in the
office of the authorized officer; and no

43 CFR Ch. Il (10-1-04 Edition)

field examination of the lands affected
by the application is required,

(ii) Category Il. An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which the data necessary to
comply with the National Environ-
mental Policy Act are available in the
office of the authorized officer; and one
field examination of the lands affected
by the application to verify the exist-
ing data is required;

(iii) Category Ill. An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which the data necessary to
comply with the National Environ-
mental Policy Act are available in the
office of the authorized officer; and two
field examinations of the lands affected
by the application to verify the data
are required;

(iv) Category IV. An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which some original data are
required to be gathered to comply with
the National Environmental Policy
Act; and two or three field examina-
tions of the lands affected by the appli-
cation are required;

(v) Category V. An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which original data are re-
quired to be gathered to comply with
the National Environmental Policy Act
and evaluation of these data require
formation of an interdisciplinary team;
and three or more field examinations
of the lands affected by the application
are required;

(vi) Category VI. An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which the cost of processing
activities will be in excess of $5,000.

(4)(i) The authorized officer may ac-
cept an application for the purpose of
determining the appropriate category
and the nonrefundable application
processing fee; however, the authorized
officer shall collect the full amount of
the nonrefundable application proc-
essing fee prior to processing such ap-
plication. A record of the authorized
officer’s category determination shall
be made and given to the applicant,
and the decision is a final decision for
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purposes of appeal under §2884.1 of this
title. Notwithstanding the pendency of
such appeal, an application shall not be
processed without payment of the fee
determined by the authorized officer,
and where such payment is made, the
application may be processed and, if
proper, the grant or permit issued. The
authorized officer shall make any re-
fund directed by the appeal decision.
Where the amount of the nonrefund-
able application processing fee sub-
mitted by an applicant exceeds the
amount of such fee as determined by
the authorized officer, the authorized
officer shall refund any excess unless
requested in writing by the applicant
to apply all or part of any such refund
to the grant monitoring fee required by
paragraph (b) of this section or to the
rental payment for such grant or per-
mit.

(ii) During the processing of an appli-
cation, the authorized officer may
change a category determination to
place an application in Category VI at
any time that it is determined that the
application requires preparation of an
environmental impact statement. A
record of change in category deter-
mination under this paragraph shall be
made, and the decision is appealable in
the same manner as an original cat-
egory determination made under para-
graph (a)(4)(i) of this section.

(5) (i) An applicant whose application
is determined to be in Category VI
shall, in addition to the nonrefundable
application processing fee, reimburse
the United States for the full actual
administrative and other costs of proc-
essing the application. The nonrefund-
able application processing fee required
under the fee schedule shall be credited
toward the total cost reimbursement
obligation of such applicant. When
such an application is filed, the author-
ized officer shall estimate the costs ex-
pected to be incurred in processing the
application, inform the applicant of
the estimated amount to be reimbursed
and require the applicant to make peri-
odic payments of such estimated reim-
bursable costs prior to such costs being
incurred by the United States.

(ii) If the payments required by para-
graph (a)(5)(i) of this section exceed the
actual costs to the United States, the
authorized officer may adjust the next
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billing to reflect the overpayment, or
make a refund from applicable funds
under the authority of 43 U.S.C. 1734.
An applicant may not set off or other-
wise deduct any debt due to it or any
sum claimed to be owed it by the
United States without the prior writ-
ten approval of the authorized officer.

(iii) Prior to issuance of a right-of-
way grant or temporary use permit, an
applicant subject to paragraph (a)(5)(i)
of this section shall pay such addi-
tional amounts as are necessary to re-
imburse the United States for any
costs which exceed the payments re-
quired by paragraph (a)(5)(i) of this sec-
tion.

(iv) An applicant subject to para-
graph (a)(5)(i) of this section whose ap-
plication is denied is responsible for
costs incurred by the United States in
processing the application, and such
amounts as have not been paid in ac-
cordance with paragraph (a)(5)(i) of
this section are due within 30 days of
receipt of a bill from the authorized of-
ficer giving the amount due.

(v) An applicant subject to paragraph
(a)(5)(i) of this section who withdraws
an application before a decision is
reached is responsible for costs in-
curred by the United States in proc-
essing the application up to the date
the authorized officer receives written
notice of the withdrawal, and for costs
subsequently incurred in terminating
the application review process. Such
amounts as have not been paid in ac-
cordance with paragraph (a)(5)(i) of
this section are due within 30 days of
receipt of a bill from the authorized of-
ficer giving the amount due.

(6) When 2 or more applications for
right-of-way grants are filed which the
authorized officer determines to be in
competition with each other, each ap-
plicant shall reimburse the United
States as required by paragraph (a)(3)
of this section. If reimbursement of ac-
tual costs is required under paragraph
(a)(5)(i) of this section, each applicant
shall be responsible for the costs iden-
tifiable with his/her application. Costs
that are not readily identifiable with
one of the applications, such as costs
for portions of an environmental im-
pact statement that relate to all of the
applications generally, shall be paid by
each of the applicants in equal shares
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or such other proration as may be
agreed to in writing by the applicants
and authorized officer prior to the
United States incurring such costs.

(7) When, through partnership joint
venture or other business arrangement,
more than one person partnership, cor-
poration, association or other entity
apply together for a right-of-way grant
or temporary use permit, each such ap-
plicant shall be jointly are severally
liable for costs under this section.

(8) When 2 or more noncompeting ap-
plications for right-of-way grants are
received for what, in the judgment of
the authorized officer, is one right-of-
way system, all of the applicants shall
be jointly and severally liable for costs
under this section for the entire sys-
tem, subject, however, to the provi-
sions of paragraph (a)(7) of this section.

(b) (1) After issuance of a right-of-
way grant or temporary use permit for
which a fee was assessed under para-
graph (a) of this section, the holder
thereof shall, prior to the United
States having incurred such costs, re-
imburse the United States for costs in-
curred by the United States in moni-
toring the construction, operation,
maintenance and termination of au-
thorized facilities on the right-of-way
or permit area, and for protection and
rehabilitation of the lands involved.
The monitoring cost category shall be
the same as that for the application
processing category for that project.

(2) The holder shall submit a moni-
toring cost fee along with the written
acceptance of the terms and conditions
of the grant or permit pursuant to
§2882.3() of this title. The amount of
the required fee shall be determined by
the schedule of fees described in para-
graph (c) of this section. Acceptance of
the terms and conditions of the grant
or permit shall not be effective unless
the required fee is paid.

(3) A holder whose application was
determined to be in Category VI for ap-
plication processing purposes shall re-
imburse the United States for the ac-
tual administrative costs and other
costs of monitoring the grant or per-
mit. When such a grant or permit is
issued, the authorized officer shall esti-
mate the costs expected to be incurred
in monitoring the grant or permit, in-
form the holder of the estimated
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amount to be reimbursed and require
the holder to make periodic payment
of such estimated reimburseable costs
prior to such costs being incurred by
the United States.

(4) If the payments required by para-
graph (b)(3) of this section exceed the
actual costs of the United States, the
authorized officer may adjust the next
billing to reflect the overpayment, or
make a refund from applicable funds
under the authority of 43 U.S.C. 1734. A
holder may not set off or otherwise de-
duct any debt due to it or any sum
claimed to be owed it by the United
States without the prior written ap-
proval of the authorized officer.

(5) Following termination of a right-
of-way grant or temporary use permit,
any grantee or permittee that was de-
termined to be in Category VI shall
pay such additional amounts as are
necessary to reimburse the United
States for any costs which exceed the
payments required by paragraph (b)(3)
of this section.

(¢) The schedules of nonrefundable
fees are as follows:

(1) For processing an application for
a right-of-way and/or temporary use
permit:

Category Fee
| JRSTR N $125
I e ——— 275
1] e ——— 350
I\ 600
\Y e 1,000
Vi 15,000

1A minimum of—.

(2) For monitoring a right-of-way
grant or temporary use permit:

Category Fee
| JRSOR TN $25
1l e 50
1] e —— 75
v 150
\Y e 250
Vi "
1As required.

(d) Reimbursement of costs for appli-
cation processing and administration
of right-of-way grants and temporary
use permits pertaining to the Trans-
Alaska Pipeline System shall be made
by payment of such sums as the Sec-
retary determines to be required to re-
imburse the Department of the Interior
for the actual costs of these services.
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In processing applications and admin-
istering right-of-way grants and tem-
porary use permits relating to the
Trans-Alaska Pipeline System, the De-
partment of the Interior shall avoid
unnecessary employment of personnel
and needless expenditure of funds as
determined by the Secretary. Reim-
bursement of costs shall be made for
each quarter ending on the last day of
March, June, September and December.
On or before the 16th day after the
close of each quarter, the authorized
officer shall submit to the permittee a
written statement of costs incurred
during that quarter which are reim-
bursable.

[50 FR 1309, Jan. 10, 1985 and 51 FR 31765,
Sept. 5, 1986]

§2883.1-2 Rental payments.

Holders of right-of-way grants and
temporary use permits issued under
this part shall make rental payments
in accordance with §2803.1-2 of this
title, except that the provisions of
§2803.1-2(b) of this title shall not apply.

[47 FR 38807, Sept. 2, 1982, as amended at 52
FR 25821, July 8, 1987]

§2883.1-3 Bonding.

The authorized officer may require a
holder of a right-of-way grant or tem-
porary use permit to furnish a bond, or
other security satisfactory to him, to
secure all or any of the obligations im-
posed by the right-of-way grant and
temporary use permits and applicable
laws and regulations.

§2883.1-4 Liability.

(a) Except as provided in paragraph
(f) of this section holders shall be fully
liable to the United States for any
damage or injury incurred by the
United States in connection with the
use and occupancy of the right-of-way
or permit area.

(b) Except as provided in paragraph
(f) of this section, holders shall be held
to a standard of strict liability for any
activity within a right-of-way or per-
mit area which the authorized officer
determines, in his discretion, presents
a foreseeable hazard or risk of damage
or injury to the United States. The ac-
tivities and facilities to which such
standard shall apply shall be specified
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in the right-of-way grant or temporary
use permit. Strict liability shall not be
imposed for damage or injury resulting
primarily from an act of war or the
negligence of the United States. To the
extent consistent with other laws,
strict liability shall extend to costs in-
curred by the United States for control
and abatement of conditions, such as
fire or oil spills, which threaten lives,
property or the environment, regard-
less of whether the threat occurs on
areas that are under Federal jurisdic-
tion. Stipulations in right-of-way
grants and temporary use permits im-
posing strict liability shall specify a
maximum limitation on damages
which, in the judgment of the author-
ized officer, is commensurate with the
foreseeable risks or hazards presented.
The maximum limitation shall not ex-
ceed $1,000,000 for any one event, and
any liability in excess of such amount
shall be determined by the ordinary
rules of negligence of the jurisdiction
in which the damage or injury oc-
curred.

(c) In any case where strict liability
is imposed and the damage or injury
was caused by a third party, the rules
of subrogation shall apply in accord-
ance with the law of the jurisdiction in
which the damage or injury occurred.

(d) Except as provided in paragraph
(f) of this section, holders shall be fully
liable for injuries or damages to third
parties resulting from activities or fa-
cilities on lands under Federal jurisdic-
tion, in accordance with the law of the
jurisdiction in which the damage or in-
jury occurred.

(e) Except as provided in paragraph
(f) of this section, holders shall fully
indemnify or hold harmless the United
States for liability, damage or claims
arising in connection with the use and
occupancy of right-of-way or permit
areas.

(f) If a holder is a State or local gov-
ernment, or agency or instrumentality
thereof, it shall be liable to the fullest
extent its laws allow at the time it is
granted a right-of-way grant or tem-
porary use permit. To the extent such
a holder does not have the power to as-
sume liability, it shall be required to
repair damage or make restitution to
the fullest extent of its powers at the
time of any damage or injury.
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