
34 

44 CFR Ch. I (10–1–04 Edition) § 5.41 

reproduction services are not readily 
obtainable from private commercial 
sources. 

§ 5.41 FEMA publications. 
Anyone may obtain FEMA publica-

tions without charge from the FEMA 
Headquarters, Regional Offices and 
from FEMA, P.O. Box 8181, Wash-
ington, DC 20024 in accordance with 
standard operating procedures, includ-
ing limitation on numbers of specific 
individual publications. FEMA Films 
may be obtained on loan or certain of 
these films may be purchased, in which 
case fees will be charged as set out in 
a FEMA catalogue. Non-exempt FEMA 
research reports are available from the 
National Technical Information Serv-
ice, United States Department of Com-
merce, which establishes its own fee 
schedule. Charges, if any, for these 
items and similar user charges are es-
tablished in accordance with other pro-
visions of law as, for example, 31 U.S.C. 
9701 and are not deemed search and du-
plication charges hereunder. 

[44 FR 50287, Aug. 27, 1979, as amended at 48 
FR 44542, Sept. 29, 1983; 50 FR 40006, Oct. 1, 
1985] 

§ 5.42 Fees to be charged—categories 
of requesters. 

(a) There are four categories of FOIA 
requesters: Commercial use requesters; 
representatives of news media; edu-
cational and noncommercial scientific 
institutions; and all other requesters. 
The time limits for processing requests 
shall only begin upon receipt of a prop-
er request which reasonably identifies 
records being sought. The Freedom of 
Information Reform Act of 1986 pre-
scribes specific levels of fees for each of 
these categories: 

(1) When records are being requested 
for commercial use, the fee policy of 
FEMA is to levy full allowable direct 
cost of searching for, reviewing for re-
lease, and duplicating the records 
sought. Commercial users are not enti-
tled to two hours of free search time 
nor 100 free pages of reproduction of 
documents. The full allowable direct 
cost of searching for and reviewing 
records will be charged even if there is 
ultimately no disclosure of records. 
Commercial use is defined as a use that 
furthers the commercial, trade or prof-

it interests of the requester or person 
on whose behalf the request is made. In 
determining whether a requester falls 
within the commercial use category, 
FEMA will look to the use to which a 
requester will put the documents re-
quested. Where a requester does not ex-
plain his/her use, or where his/her ex-
planation is insufficient to permit a de-
termination of the nature of the use, 
FEMA shall require the requester to 
provide information regarding the use 
to be made of the information and if 
the request does not include an agree-
ment to pay all appropriate fees, 
FEMA will process such request only 
up to the $30.00 threshold which is the 
estimated cost to FEMA to collect fees 
which we are prohibited from charging 
by law. Requesters must reasonably de-
scribe the records sought. 

(2) When records are being requested 
by representatives of the news media, 
the fee policy of FEMA is to levy repro-
duction charges only, excluding 
charges for the first 100 pages. Rep-
resentatives of the news media refers 
to any person actively gathering news 
for an entity that is organized and op-
erated to publish or broadcast news to 
the public. The term news means infor-
mation that is about current events or 
that would be of current interest to the 
public. Examples of news media enti-
ties include television or radio stations 
broadcasting to the public at large, and 
publishers of periodicals (but only in 
those instances where they can qualify 
as disseminators of ‘‘news’’) who make 
their products available for purchase or 
subscription by the general public. 
These examples are not intended to be 
all-inclusive. As traditional methods of 
news delivery evolve (i.e., electronic 
dissemination of newspapers through 
telecommunications services), such al-
ternative media would be included in 
this category. In the case of ‘‘freelance’’ 
journalists, they may be regarded as 
working for a news organization if they 
can demonstrate a solid basis for ex-
pecting publication through that orga-
nization, even though not actually em-
ployed by it. For example, a publica-
tion contract would be the clearest 
proof, but FEMA may also look to the 
past publication record, press accredi-
tation, guild membership, business reg-
istration, Federal Communications 
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Commission licensing, or similar cre-
dentials of a requester in making this 
determination. To be eligible for inclu-
sion in this category, requesters must 
meet the criteria specified in this sec-
tion and his or her request must not be 
made for a commercial use basis as 
that term is defined under paragraph 
(a)(1) of this section. A request for 
records supporting the news dissemina-
tion function of the requester shall not 
be considered to be a request that is for 
a commercial use. Requesters must 
reasonably describe the records sought. 

(3) When records are being requested 
by an educational or noncommercial 
scientific institution whose purpose is 
scholarly or scientific research, the fee 
policy of FEMA is to levy reproduction 
charges only, excluding charges for the 
first 100 pages. Educational institution 
refers to a preschool, a public or pri-
vate elementary or secondary school, 
an institution of graduate higher edu-
cation, an institution of undergraduate 
higher education, an institution of pro-
fessional education and an institution 
of vocational education, which oper-
ates a program or programs of schol-
arly research. Noncommercial sci-
entific institution refers to an institu-
tion that is not operated on a commer-
cial basis as that term is defined under 
paragraph (a)(1) of this section and 
which is operated solely for the pur-
pose of conducting scientific research, 
the results of which are not intended to 
promote any particular product or in-
dustry. To be eligible for inclusion in 
this category, requesters must show 
that the request is being made under 
the auspices of a qualifying institution 
and that the records are not sought for 
a commercial use, but are sought in 
furtherance of scholarly (if the request 
is from an educational institution) or 
scientific (if the request is from a non-
commercial scientific institution) re-
search. Requesters must reasonably de-
scribe the records sought. 

(4) For any other request which does 
not meet the criteria contained in 
paragraphs (a)(1) through (3) of this 
section, the fee policy of FEMA is to 
levy full reasonable direct cost of 
searching for and duplicating the 
records sought, except that the first 100 
pages of reproduction and the first two 
hours of search time shall be furnished 

without charge. The first two hours of 
computer search time is based on the 
hourly cost of operating the central 
processing unit and the operator’s 
hourly salary plus 16 percent. When the 
cost of the computer search, including 
the operator time and the cost of oper-
ating the computer to process the re-
quest, equals the equivalent dollar 
amount of two hours of the salary of 
the person performing the search, i.e., 
the operator, FEMA shall begin assess-
ing charges for computer search. Re-
quests from individuals requesting 
records about themselves filed in 
FEMA’s systems of records shall con-
tinue to be treated under the fee provi-
sions of the Privacy Act of 1974 which 
permit fees only for reproduction. Re-
questers must reasonably describe the 
records sought. 

(b) Except for requests that are for a 
commercial use, FEMA may not charge 
for the first two hours of search time 
or for the first 100 pages of reproduc-
tion. However, a requester may not file 
multiple requests at the same time, 
each seeking portions of a document or 
documents, solely in order to avoid 
payment of fees. When FEMA believes 
that a requester or, on rare occasions, 
a group of requesters acting in concert, 
is attempting to break a request down 
into a series of requests for the purpose 
of evading the assessment of fees, 
FEMA may aggregate any such re-
quests and charge accordingly. For ex-
ample, it would be reasonable to pre-
sume that multiple requests of this 
type made within a 30-day period had 
been made to avoid fees. For requests 
made over a longer period, however, 
FEMA must have a solid basis for de-
termining that aggregation is war-
ranted in such cases. Before aggre-
gating requests from more than one re-
quester, FEMA must have a concrete 
basis on which to conclude that the re-
questers are acting in concert and are 
acting specifically to avoid payment of 
fees. In no case may FEMA aggregate 
multiple requests on unrelated subjects 
from one requester. 

(c) In accordance with the prohibi-
tion of section (4)(A)(iv) of the Free-
dom of Information Act, as amended, 
FEMA shall not charge fees to any re-
quester, including commercial use re-
questers, if the cost of collecting a fee 
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would be equal to or greater than the 
fee itself. 

(1) For commercial use requesters, if 
the direct cost of searching for, review-
ing for release, and duplicating the 
records sought would not exceed $30.00, 
FEMA shall not charge the requester 
any costs. 

(2) For requests from representatives 
of news media or educational and non-
commercial scientific institutions, ex-
cluding the first 100 pages which are 
provided at no charge, if the duplica-
tion cost would not exceed $30.00, 
FEMA shall not charge the requester 
any costs. 

(3) For all other requests not falling 
within the category of commercial use 
requests, representatives of news 
media, or educational and noncommer-
cial scientific institutions, if the direct 
cost of searching for and duplicating 
the records sought, excluding the first 
two hours of search time and first 100 
pages which are free of charge, would 
not exceed $30.00, FEMA shall not 
charge the requester any costs. 

[52 FR 13677, Apr. 24, 1987] 

§ 5.43 Waiver or reduction of fees. 

(a) FEMA may waive all fees or levy 
a reduced fee when disclosure of the in-
formation requested is deemed to be in 
the public interest because it is likely 
to contribute significantly to public 
understanding of the operations or ac-
tivities of the Federal Government and 
is not primarily in the commercial in-
terest of the requester. 

(b) A fee waiver request shall indi-
cate how the information will be used, 
to whom it will be provided, whether 
the requester intends to use the infor-
mation for resale at a fee above actual 
cost, any personal or commercial bene-
fits that the requester reasonably ex-
pects to receive by the disclosure, pro-
vide justification to support how re-
lease would benefit the general public, 
the requester’s and/or intended user’s 
identity and qualifications, expertise 
in the subject area and ability and in-
tention to disseminate the information 
to the public. 

[52 FR 13678, Apr. 24, 1987] 

§ 5.44 Prepayment of fees. 

(a) When FEMA estimates or deter-
mines that allowable charges that a re-
quester may be required to pay are 
likely to exceed $250.00, FEMA may re-
quire a requester to make an advance 
payment of the entire fee before con-
tinuing to process the request. 

(b) When a requester has previously 
failed to pay a fee charged in a timely 
fashion (i.e., within 30 days of the date 
of the billing), FEMA may require the 
requester to pay the full amount owed 
plus any applicable interest as provided 
in § 5.46(d), and to make an advance 
payment of the full amount of the esti-
mated fee before the agency begins to 
process a new request or a pending re-
quest from that requester. 

(c) When FEMA acts under para-
graphs (a) or (b) of this section, the ad-
ministrative time limits prescribed in 
subsection (a)(6) of the FOIA (i.e., 10 
working days from the receipt of ini-
tial requests and 20 working days from 
receipt of appeals from initial denial, 
plus permissible extensions of these 
time limits) will begin only after 
FEMA has received fee payments de-
scribed under paragraphs (a) or (b) of 
this section. 

[52 FR 13678, Apr. 24, 1987] 

§ 5.45 Form of payment. 

Payment shall be by check or money 
order payable to the Federal Emer-
gency Management Agency and shall 
be addressed to the official designated 
by FEMA in correspondence with the 
requestor or to the Headquarters FOIA 
Officer or Regional FOIA Officer, as ap-
propriate. 

[44 FR 50287, Aug. 27, 1979, as amended at 48 
FR 44542, Sept. 29, 1983] 

§ 5.46 Fee schedule. 

(a) Manual searches for records. FEMA 
will charge at the salary rate(s), (i.e., 
basic hourly pay rate plus 16 percent) 
of the employee(s) conducting the 
search. FEMA may assess charges for 
time spent searching, even if the agen-
cy fails to locate the records or if 
records located are determined to be 
exempt from disclosure. FEMA may as-
sess charges for time spent searching, 
even if FEMA fails to locate the 
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