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which the agency records are situated, 
or in the District of Columbia, pursu-
ant to 5 U.S.C. 552(a)(4)(B). 

[44 FR 50287, Aug. 27, 1979. Redesignated at 53 
FR 2740, Feb. 1, 1988] 

§ 5.60 Disciplinary action against em-
ployees for ‘‘arbitrary or capricious’’ 
denial. 

Pursuant to 5 U.S.C. 552(a)(4)(F), 
whenever the district court, described 
in § 5.59 orders the production of any 
FEMA records improperly withheld 
from the complainant and assesses 
against the United States reasonable 
attorney fees and other litigation 
costs, and the court additionally issues 
a written finding that the cir-
cumstances surrounding the with-
holding raise questions whether FEMA 
personnel acted arbitrarily or capri-
ciously with respect to the with-
holding, the Special Counsel in the 
Merit Systems Protection Board is re-
quired to initiate a proceeding to de-
termine whether disciplinary action is 
warranted against the officer or em-
ployee who primarily was responsible 
for the withholding. The Special Coun-
sel after investigation and consider-
ation of the evidence submitted, sub-
mits findings and recommendations to 
the Director of FEMA and sends copies 
of the findings and recommendations 
to the officer or employee or his or her 
representative. The law requires the 
Director to take any corrective action 
which the Special Counsel rec-
ommends. 

[44 FR 50287, Aug. 27, 1979, as amended at 45 
FR 1422, Jan. 7, 1980. Redesignated and 
amended at 53 FR 2740, Feb. 1, 1988] 

§ 5.61 Contempt for noncompliance. 

In the event of noncompliance by 
FEMA with an order of a district court 
pursuant to § 5.60, the district court 
may punish for contempt the FEMA 
employee responsible for the non-
compliance, pursuant to 5 U.S.C. 
552(a)(4)(G). 

[44 FR 50287, Aug. 27, 1979, as amended at 45 
FR 1422, Jan. 7, 1980; 50 FR 40006, Oct. 1, 1985. 
Redesignated and amended at 53 FR 2740, 
Feb. 1, 1988] 

Subpart E—Exemptions 

§ 5.70 General. 

The exemptions enumerated in 5 
U.S.C. 552(b), under which the provi-
sions for availability of records and in-
formational materials will not apply, 
are general in nature. FEMA will de-
cide each case on its merits in accord-
ance with the FEMA policy expressed 
in subpart A. 

§ 5.71 Categories of records exempt 
from disclosure under 5 U.S.C. 552. 

5 U.S.C. 552(b) provides that the re-
quirements of the statute do not apply 
to matters that are: 

(a) Specifically authorized under cri-
teria established by an Executive Order 
to be kept secret in the interest of na-
tional defense or foreign policy and 
are, in fact, properly classified pursu-
ant to such Executive Order. 

(b) Related solely to the internal per-
sonnel rules and practices of an agen-
cy. 

(c) Specifically exempted from dis-
closure by statute other than section 
552(b) of title 5, provided that such 
statute (1) requires that the matters be 
withheld from the public in such a 
manner as to leave no discretion on the 
issue or (2) establishes particular cri-
teria for withholding or refers to par-
ticular types of matter to be withheld. 

(d) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential. 

(e) Inter-agency or intra-agency 
memoranda or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
agency. 

(f) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

(g) Records or information compiled 
for law enforcment purposes, but only 
to the extent that the production of 
such law enforcement records or infor-
mation: 

(1) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(2) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion; 
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