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§ 62.24 WYO participation criteria. 
New companies or organizations eli-

gible for the pilot project we describe 
in paragraph (b) of this section that 
seek to participate in the WYO pro-
gram, as well as former WYO compa-
nies seeking to return to the WYO pro-
gram, must meet standards for finan-
cial capability and stability for statis-
tical and financial reporting and for 
commitment to program objectives. 

(a) To demonstrate the ability to 
meet the financial requirements, a pri-
vate insurance company wishing to 
enter or reenter the WYO program 
must: 

(1) Be a licensed property insurance 
company; 

(2) Have a five (5) year history of 
writing property insurance; 

(3) Disclose any legal proceedings, 
suspensions, judgments, settlements, 
or agreements reached with any State 
insurance department, State attorney 
general, State corporation commission, 
or the Federal Government during the 
immediately prior five (5) years regard-
ing the company’s business practices; 

(4) Submit its most recent National 
Association of Insurance Commis-
sioners (NAIC) annual statement; 

(5) Submit information, as data be-
come available, to indicate that the 
company meets or exceeds NAIC stand-
ards for risk-based capital and surplus; 
and 

(6) Submit its last State or regional 
audit, which should contain no mate-
rial negative findings. 

(b) To demonstrate the ability to 
meet the financial requirements, a 
public entity risk-sharing organiza-
tion, an association of local govern-
ments, a State association of political 
subdivisions, a State-sponsored munic-
ipal league, and any other intergovern-
mental risk-sharing pool for covering 
public entity structures, wishing to 
enter the WYO program, which will end 
September 30, 2004, must: 

(1) Have authority by a State to pro-
vide property coverage to its members; 

(2) Have a five (5) year history of 
writing property coverage; 

(3) Disclose any legal proceedings, 
suspensions, judgments, settlements, 
or agreements reached with any State 
insurance department, State attorney 
general, State corporation commission, 

or the Federal Government during the 
immediately prior five (5) years regard-
ing the other insurer’s business prac-
tices; and 

(4) Submit its most recent two an-
nual audits from an independent ac-
counting firm performed in compliance 
with generally accepted accounting 
principles that show no material nega-
tive findings; and submit, as data be-
come available, information to indi-
cate that the other insurer meets or 
exceeds standards comparable to those 
of the NAIC for risk-based capital and 
surplus. 

(c) An applicant for entry or reentry 
in the WYO program must also pass a 
test to determine the applicant’s abil-
ity to process flood insurance and meet 
the Transaction Record Reporting and 
Processing (TRRP) Plan requirements 
of the WYO Financial Control Plan. 
Unless the test requirement is waived, 
e.g., where an already qualified per-
former will fulfill the applicant’s re-
porting requirements, the applicant 
must prepare and submit test output 
monthly tape(s) and monthly financial 
statements and reconciliations for 
processing by the NFIP Bureau and 
Statistical Agent contractor. For test 
purposes, no error tolerance will be al-
lowed. If the applicant fails the initial 
test, a second test will be run, which 
the applicant must pass to participate 
in the Program. 

(d) To satisfy the requirement for 
commitment to Program goals, includ-
ing marketing of flood insurance poli-
cies, the applicant will submit infor-
mation concerning its plans for the 
WYO Program including plans for the 
training and support of producers and 
staff, marketing plans and sales tar-
gets, and claims handling and disaster 
response plans. Applicants must also 
identify those aspects of their planned 
flood insurance operations to be per-
formed by another organization, man-
aging agent, another WYO Company, a 
WYO vendor, a service bureau or re-
lated organization. Applicants will also 
name, in addition to a Principal Coor-
dinator, a corporate officer point of 
contact—an individual, e.g., at the 
level of Senior Executive Vice Presi-
dent, who reports directly to the Chief 
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Executive Officer or the Chief Oper-
ating Officer. Each applicant shall fur-
nish the latest available information 
regarding the number of its fire, allied 
lines, farm-owners multiple peril, 
homeowners multiple peril, and com-
mercial multiple peril policies or cov-
erage documents in force, by line. A 
private insurance company applying 
for participation in the WYO program 
shall also furnish its Best’s Financial 
Size Category for the purpose of set-
ting marketing goals. 

[67 FR 13550, Mar. 22, 2002] 

APPENDIX A TO PART 62—FEDERAL 
EMERGENCY MANAGEMENT AGENCY, 
FEDERAL INSURANCE ADMINISTRA-
TION, FINANCIAL ASSISTANCE/SUB-
SIDY ARRANGEMENT 

Purpose: To assist the company in under-
writing flood insurance using the Standard 
Flood Insurance Policy. 

Accounting Data: Pursuant to Section 1310 
of the Act, a Letter of Credit shall be issued 
for payment as provided for herein from the 
National Flood Insurance Fund. 

Effective Date: October 1, 2004. 
Issued By: Federal Emergency Management 

Agency, Federal Insurance Administration, 
Washington, DC 20472. 

ARTICLE I—FINDINGS, PURPOSE, AND 
AUTHORITY 

Whereas, the Congress in its ‘‘Finding and 
Declaration of Purpose’’ in the National 
Flood Insurance Act of 1968, as amended, 
(‘‘the Act’’ or ‘‘Act’’) recognized the benefit of 
having the National Flood Insurance Pro-
gram (the ‘‘Program’’ or ‘‘NFIP’’) ‘‘carried out 
to the maximum extent practicable by the 
private insurance industry’’; and 

Whereas the Federal Insurance Adminis-
tration (FIA) within the Mitigation Division 
recognizes this Arrangement as coming 
under the provisions of Section 1345 of the 
Act (42 U.S.C. 4081); and 

Whereas, the goal of the FIA is to develop 
a program with the insurance industry 
where, over time, some risk-bearing role for 
the industry will evolve as intended by the 
Congress (Section 1304 of the Act (42 U.S.C. 
4011)); and 

Whereas, the insurer (hereinafter the 
‘‘Company’’) under this Arrangement shall 
charge rates established by the FIA; and 

Whereas, FIA has promulgated regulations 
and guidance implementing the Act and the 
Write-Your-Own Program whereby partici-
pating private insurance companies act in a 
fiduciary capacity utilizing Federal funds to 
sell and administer the Standard Flood In-
surance Policies, and has extensively regu-

lated the participating companies’ activities 
when selling or administering the Standard 
Flood Insurance Policies; and 

Whereas, any litigation resulting from, re-
lated to, or arising from the Company’s com-
pliance with the written standards, proce-
dures, and guidance issued by FEMA or FIA 
arises under the Act, regulations, or FIA 
guidance, and legal issues thereunder raise a 
federal question; and 

Whereas, through this Arrangement, the 
Federal Treasury will back all flood policy 
claim payments by the Company; and 

Whereas, this Arrangement has been devel-
oped to enable any interested qualified in-
surer to write flood insurance under its own 
name; and 

Whereas, one of the primary objectives of 
the Program is to provide coverage to the 
maximum number of structures at risk and 
because the insurance industry has mar-
keting access through its existing facilities 
not directly available to the FIA, it has been 
concluded that coverage will be extended to 
those who would not otherwise be insured 
under the Program; and 

Whereas, flood insurance policies issued 
subject to this Arrangement shall be only 
that insurance written by the Company in 
its own name under prescribed policy condi-
tions and pursuant to this Arrangement and 
the Act; and 

Whereas, over time, the Program is de-
signed to increase industry participation, 
and accordingly, reduce or eliminate Govern-
ment as the principal vehicle for delivering 
flood insurance to the public; and 

Whereas, the sole parties under this Ar-
rangement are the WYO Companies and the 
Federal Government. 

Now, therefore, the parties hereto mutu-
ally undertake the following: 

ARTICLE II—UNDERTAKING OF THE COMPANY 

A. Eligibility Requirements for Participa-
tion in the NFIP: 

1. Policy Administration. All fund receipt, 
recording, control, timely deposit require-
ments, and disbursement in connection with 
all Policy Administration and any other re-
lated activities or correspondences, must 
meet all requirements of the Financial Con-
trol Plan. The Company shall be responsible 
for: 

a. Compliance with the Community Eligi-
bility/Rating Criteria 

b. Making Policyholder Eligibility Deter-
minations 

c. Policy Issuance 
d. Policy Endorsements 
e. Policy Cancellations 
f. Policy Correspondence 
g. Payment of Agents’ Commissions 

2. Claims Processing. All claims processing 
must be processed in accordance with the 
processing of all the companies’ insurance 
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policies and with the Financial Control Plan. 
Companies will also be required to comply 
with FIA Policy Issuances and other guid-
ance authorized by FIA or the Federal Emer-
gency Management Agency (‘‘FEMA’’). 

3. Reports. 
a. Monthly Financial Reporting and Sta-

tistical Transaction reporting requirements. 
All monthly financial reporting and statis-
tical transaction reporting shall be in ac-
cordance with the requirements of the NFIP 
Transaction Record Reporting and Proc-
essing Plan for the Company Program and 
the Financial Control Plan for business writ-
ten under the WYO (Write Your Own) Pro-
gram. 44 CFR part 62, appendix B. These data 
shall be validated/edited/audited in detail 
and shall be compared and balanced against 
Company reports. 

b. Monthly financial reporting procedure 
shall be in accordance with the WYO Ac-
counting Procedures. 

B. Time Standards. Time will be measured 
from the date of receipt through the date 
mailed out. All dates referenced are working 
days, not calendar days. In addition to the 
standards set forth below, all functions per-
formed by the company shall be in accord-
ance with the highest reasonably attainable 
quality standards generally utilized in the 
insurance and data processing field. Con-
tinual failure to meet these requirements 
may result in limitations on the company’s 
authority to write new business or the re-
moval of the Company from the program. 
Applicable time standards are: 

1. Application Processing—15 days (note: if 
the policy cannot be mailed due to insuffi-
cient or erroneous information or insuffi-
cient funds, a request for correction or added 
moneys shall be mailed within 10 days); 

2. Renewal Processing—7 days. 
3. Endorsement Processing—15 days. 
4. Cancellation Processing—15 days. 
5. Claims Draft Processing—7 days from 

completion of file examination. 
6. Claims Adjustment—45 days average 

from the receipt of Notice of Loss (or equiva-
lent) through completion of examination. 

C. Single Adjuster Program. To ensure the 
maximum responsiveness to the NFIP policy 
holders following a catastrophic event, e.g., 
a hurricane, involving insured wind and flood 
damage to policyholders, the Company shall 
agree to the adjustment of the combined 
flood and wind losses utilizing one adjuster 
under an NFIP-approved Single Adjuster 
Program using procedures issued by the Ad-
ministrator. The Single Adjuster procedure 
shall be followed in the following cases: 

1. Where the flood and wind coverage is 
provided by the Company; 

2. Where the flood coverage is provided by 
the Company and the wind coverage is pro-
vided by a participating State Property In-
surance Plan, Windpool Association, Beach 
Plan, Joint Underwriting Association, FAIR 

Plan, or similar property insurance mecha-
nism; and 

3. Where the flood coverage is provided by 
the Company and the wind coverage is pro-
vided by another property insurer and the 
State Insurance Regulator has determined 
that such property insurer shall, in the in-
terest of consumers, facilitate the adjust-
ment of its wind loss by the adjuster engaged 
to adjust the flood loss of the Company. 

D. Policy Issuance. 
1. The flood insurance subject to this Ar-

rangement shall be only that insurance writ-
ten by the Company in its own name pursu-
ant to the Act. 

2. The Company shall issue policies under 
the regulations prescribed by the Adminis-
trator in accordance with the Act. 

3. All such policies of insurance shall con-
form to the regulations prescribed by the Ad-
ministrator pursuant to the Act, and be 
issued on a form approved by the Adminis-
trator. 

4. All policies shall be issued in consider-
ation of such premiums and upon such terms 
and conditions and in such States or areas or 
subdivisions thereof as may be designated by 
the Administrator and only where the Com-
pany is licensed by State law to engage in 
the property insurance business. 

5. The Administrator may require the 
Company to discontinue issuing policies sub-
ject to this Arrangement immediately in the 
event Congressional authorization or appro-
priation for the National Flood Insurance 
Program is withdrawn. 

E. The Company shall separate Federal 
flood insurance funds from all other Com-
pany accounts, at a bank or banks of its 
choosing for the collection, retention and 
disbursement of Federal funds relating to its 
obligation under this Arrangement, less the 
Company’s expenses as set forth in Article 
III, and the operation of the Letter of Credit 
established pursuant to Article IV. All funds 
not required to meet current expenditures 
shall be remitted to the United States Treas-
ury, in accordance with the provisions of the 
WYO Accounting Procedures Manual. 

F. The Company shall investigate, adjust, 
settle and defend all claims or losses arising 
from policies issued under this Arrangement. 
Payment of flood insurance claims by the 
Company shall be binding upon the FIA. 

G. Compliance with Agency Standard and 
Guidelines. 

1. The Company shall comply with written 
standards, procedures, and guidance issued 
by FEMA or FIA relating to the NFIP and 
applicable to the Company. 

2. The Company shall market flood insur-
ance policies in a manner consistent with 
marketing guidelines established by FIA. 
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ARTICLE III—LOSS COSTS, EXPENSES, EX-
PENSE REIMBURSEMENT, AND PREMIUM RE-
FUNDS 

A. The Company shall be liable for oper-
ating, administrative and production ex-
penses, including any State premium taxes, 
dividends, agents’ commissions or any other 
expense of whatever nature incurred by the 
Company in the performance of its obliga-
tions under this Arrangement but excluding 
other taxes or fees, such as surcharges on 
flood insurance premium and guaranty fund 
assessments. 

B. The Company may withhold as oper-
ating and administrative expenses, other 
than agents’ or brokers’ commissions, an 
amount from the Company’s written pre-
mium on the policies covered by this Ar-
rangement in reimbursement of all of the 
Company’s marketing, operating, and admin-
istrative expenses, except for allocated and 
unallocated loss adjustment expenses de-
scribed in C. of this article. This amount will 
equal the sum of the average of industry ex-
pense ratios for ‘‘Other Acq.’’, ‘‘Gen. Exp.’’, 
and ‘‘Taxes’’ calculated by aggregating pre-
miums and expense amounts for each of five 
property coverages using direct premium and 
expense information to derive weighted aver-
age expense ratios. For this purpose, we (the 
Federal Insurance Administration) will use 
data for the property/casualty industry pub-
lished, as of March 15 of the prior Arrange-
ment year, in Part III of the Insurance Ex-
pense Exhibit in A.M. Best Company’s Aggre-
gates and Averages for the following five 
property coverages: Fire, Allied Lines, 
Farmowners Multiple Peril, Homeowners 
Multiple Peril, and Commercial Multiple 
Peril (non-liability portion). In addition, this 
amount will be increased by one percentage 
point to reimburse expenses beyond regular 
property/casualty expenses. 

The Company may retain fifteen percent 
(15%) of the Company’s written premium on 
the policies covered by this Arrangement as 
the commission allowance to meet commis-
sions or salaries of insurance agents, bro-
kers, or other entities producing qualified 
flood insurance applications and other re-
lated expenses. 

The amount of expense allowance retained 
by the Company may increase a maximum of 
two percentage points, depending on the ex-
tent to which the Company meets the mar-
keting goals for the Arrangement year con-
tained in marketing guidelines established 
pursuant to Article II.G. We will pay the 
company the amount of any increase after 
the end of the Arrangement year. 

The Company, with the consent of the Ad-
ministrator as to terms and costs, may use 
the services of a national rating organiza-
tion, licensed under state law, to help us un-
dertake and carry out such studies and in-
vestigations on a community or individual 

risk basis, and to determine equitable and 
accurate estimates of flood insurance risk 
premium rates as authorized under the Na-
tional Flood Insurance Act of 1968, as amend-
ed. We will reimburse the Company for the 
charges or fees for such services under the 
provisions of the WYO Accounting Proce-
dures Manual. 

C. Loss Adjustment Expenses shall be re-
imbursed as follows: 

1. Unallocated loss adjustment shall be an 
expense reimbursement of 3.3% of the in-
curred loss (except that it does not include 
‘‘incurred but not reported’’). 

2. Allocated loss adjustment expense shall 
be reimbursed to the Company pursuant to a 
‘‘Fee Schedule’’ coordinated with the Com-
pany and provided by the Administrator. 

3. Special allocated loss expenses shall be 
reimbursed to the Company in accordance 
with guidelines issued by the Administrator. 

D. Loss Payments. 
1. Loss payments under policies of flood in-

surance shall be made by the Company from 
Federal funds retained in the bank ac-
count(s) established under Article II, Section 
E and, if such funds are depleted, from Fed-
eral funds derived by drawing against the 
Letter of Credit established pursuant to Ar-
ticle IV. 

2. Loss payments include payments as a re-
sult of litigation that arises under the scope 
of this Arrangement, and the Authorities set 
forth herein. All such loss payments and re-
lated expenses must meet the documentation 
requirements of the Financial Control Plan 
and of this Arrangement, and the Company 
must comply with the litigation documenta-
tion and notification requirements estab-
lished by FEMA. Failure to meet these re-
quirements may result in the Administra-
tor’s decision not to provide reimbursement. 

3. Limitation on Litigation Costs. 
a. Following receipt of notice of such liti-

gation, the FEMA Office of the General 
Counsel (‘‘OGC’’) shall review the information 
submitted. If the FEMA OGC finds that the 
litigation is grounded in actions by the Com-
pany that are significantly outside the scope 
of this Arrangement, and/or involves issues 
of agent negligence, then the FEMA OGC 
shall make a recommendation to the Admin-
istrator regarding whether all or part of the 
litigation is significantly outside the scope 
of the Arrangement. 

b. In the event the Administrator agrees 
with the determination of the FEMA OGC 
under Article III, Section D.3.a then the 
Company will be notified in writing within 
thirty (30) days of the Administrator’s deci-
sion that any award or judgment for dam-
ages and any costs to defend such litigation 
will not be recognized under Article III as a 
reimbursable loss cost, expense or expense 
reimbursement. 

c. In the event a question arises whether 
only part of a litigation is reimbursable, the 
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FEMA OGC shall make a recommendation to 
the Administrator about the appropriate di-
vision of responsibility, if possible. 

d. In the event that the Company wishes to 
petition for reconsideration of the deter-
mination that it will not be reimbursed for 
any part of the award or judgment or any 
part of the costs expended to defend such 
litigation made under Article III, Section 
D.3.a–c, it may do so by mailing, within thir-
ty (30) days of the notice that reimburse-
ment will not be made, a written petition to 
the Administrator, who may request advice 
on other than legal matters of the WYO 
Standards Committee established under the 
WYO Financial Control Plan. The WYO 
Standards Committee will consider the re-
quest at its next regularly scheduled meet-
ing or at a special meeting called for that 
purpose by the Chairman and issue a written 
recommendation to the Administrator. The 
Administrator’s final determination will be 
made in writing within a reasonable time to 
the Company. 

E. Premium refunds to applicants and pol-
icyholders required pursuant to rules con-
tained in the National Flood Insurance Pro-
gram (NFIP) ‘‘Flood Insurance Manual’’ shall 
be made by the Company from Federal flood 
insurance funds referred to in Article II, Sec-
tion E, and, if such funds are depleted, from 
funds derived by drawing against the Letter 
of Credit established pursuant to Article IV. 
As fiscal agent, the Company shall not re-
fund any premium to applicants or policy-
holders in any manner other than as speci-
fied in the NFIP’s ‘‘Flood Insurance Manual’’ 
since flood insurance premiums are funds of 
the Federal Government. 

ARTICLE IV—UNDERTAKINGS OF THE 
GOVERNMENT 

A. Letter(s) of Credit shall be established 
by the Federal Emergency Management 
Agency (FEMA) against which the Company 
may withdraw funds daily, if needed, pursu-
ant to prescribed procedures implemented by 
FEMA. The amounts of the authorizations 
will be increased as necessary to meet the 
obligations of the Company under Article III, 
Sections C, D, and E. Request for funds shall 
be made only when net premium income has 
been depleted. The timing and amount of 
cash advances shall be as close as is adminis-
tratively feasible to the actual disburse-
ments by the recipient organization for al-
lowable Letter of Credit expenses. 

Request for payment on Letters of Credit 
shall not ordinarily be drawn more fre-
quently than daily nor in amounts less than 
$5,000, and in no case more than $5,000,000 un-
less so stated on the Letter of Credit. This 
Letter of Credit may be drawn by the Com-
pany for any of the following reasons: 

1. Payment of claim as described in Article 
III, Section D; 

2. Refunds to applicants and policyholders 
for insurance premium overpayment, or if 
the application for insurance is rejected or 
when cancellation or endorsement of a pol-
icy results in a premium refund as described 
in Article III, Section E; and 

3. Allocated and unallocated Loss Adjust-
ment Expenses as described in Article III, 
Section C. 

B. The FIA shall provide technical assist-
ance to the Company as follows: 

1. The FIA’s policy and history concerning 
underwriting and claims handling. 

2. A mechanism to assist in clarification of 
coverage and claims questions. 

3. Other assistance as needed. 

ARTICLE V—COMMENCEMENT AND 
TERMINATION 

A. The initial period of this Arrangement 
is from October 1, 2004 through September 30, 
2005. Thereafter the Arrangement will be ef-
fective on an annual basis for the period Oc-
tober 1 through September 30. The FIA shall 
provide financial assistance only for policy 
applications and endorsements accepted by 
the Company during this period pursuant to 
the Program’s effective date, underwriting 
and eligibility rules. 

B. Each year, the FIA shall publish in the 
FEDERAL REGISTER and make available to 
the Company the terms for subscription or 
re-subscription to this Financial Assistance/ 
Subsidy Arrangement. The Company shall 
notify the FIA of its intent to re-subscribe or 
not re-subscribe within thirty days of publi-
cation. 

C. In order to assure uninterrupted service 
to policyholders, the Company shall prompt-
ly notify the FIA in the event the Company 
elects not to participate in the Program dur-
ing the Arrangement year. If so notified, or 
if the FIA chooses not to renew the Com-
pany’s participation, the FIA, at its option, 
may require the continued performance of 
all or selected elements of this Arrangement 
for the period required for orderly transfer or 
cessation of business and settlement of ac-
counts, not to exceed 18 months, and may ei-
ther require Article V.C.1 or allow Article 
V.C.2: 

1. The delivery to the FIA of: 
a. A plan for the orderly transfer to the 

FIA of any continuing responsibilities in ad-
ministering the policies issued by the Com-
pany under the Program including provisions 
for coordination assistance; and 

b. All data received, produced, and main-
tained through the life of the Company’s par-
ticipation in the Program, including certain 
data, as determined by FIA, in a standard 
format and medium; and 

c. All claims and policy files, including 
those pertaining to receipts and disburse-
ments that have occurred during the life of 
each policy. In the event of a transfer of the 
services provided, the Company shall provide 
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the FIA with a report showing, on a policy 
basis, any amounts due from or payable to 
insureds, agents, brokers, and others as of 
the transition date; and 

d. All funds in its possession with respect 
to any policies transferred to FIA for admin-
istration and the unearned expenses retained 
by the Company. 

2. Submission of plans for the renewal of 
the business by another WYO Company or 
Companies or the submission of detailed 
plans for another WYO Company to assume 
responsibility for the Company’s NFIP poli-
cies. Such plans shall assure uninterrupted 
service to policyholders and shall be accom-
panied by a formal request for FIA approval 
of such transfers. 

D. Financial assistance under this Ar-
rangement may be canceled by the FIA in its 
entirety upon thirty (30) days written notice 
to the Company by certified mail stating one 
of the following reasons for such cancella-
tion: (i) Fraud or misrepresentation by the 
Company subsequent to the inception of the 
Arrangement; or (ii) Nonpayment to the FIA 
of any amount due the FIA; or (iii) Material 
failure to comply with the requirements of 
this Arrangement or with the written stand-
ards, procedures, or guidance issued by 
FEMA or FIA relating to the NFIP and ap-
plicable to the Company. Under these spe-
cific conditions, the FIA may require the 
transfer of administrative responsibilities 
and the transfer of data and records as pro-
vided in Article V, Section C.1.a through d. If 
transfer is required, the unearned expenses 
retained by the Company shall be remitted 
to the FIA. In such event, the Government 
will assume all obligations and liabilities 
owed to policyholders under such policies, 
arising before and after the date of transfer. 
As an alternative to transfer of the policies 
to the Government, the FIA will consider a 
proposal, if it is made by the Company, for 
the assumption of responsibilities by another 
WYO Company as provided in Article V, Sec-
tion C.2. 

E. In the event that the Company is unable 
or otherwise fails to carry out its obligations 
under this Arrangement by reason of any 
order or directive duly issued by the Depart-
ment of Insurance of any jurisdiction to 
which the Company is subject, the Company 
agrees to transfer, and the Government will 
accept, any and all WYO policies issued by 
the Company and in force as of the date of 
such inability or failure to perform. In such 
event the Government will assume all obli-
gations and liabilities within the scope of 
the Arrangement owed to policyholders aris-
ing before and after the date of transfer, and 
the Company will immediately transfer to 
the Government all needed records and data 
and all funds in its possession with respect 
to all such policies transferred and the un-
earned expenses retained by the Company. 
As an alternative to transfer of the policies 

to the Government, the FIA will consider a 
proposal, if it is made by the Company, for 
the assumption of responsibilities by another 
WYO Company as provided by Article V, Sec-
tion C.2. 

F. In the event the Act is amended, or re-
pealed, or expires, or if the FIA is otherwise 
without authority to continue the Program, 
financial assistance under this Arrangement 
may be canceled for any new or renewal busi-
ness, but the Arrangement shall continue for 
policies in force that shall be allowed to run 
their term under the Arrangement. 

ARTICLE VI—INFORMATION AND ANNUAL 
STATEMENTS 

The Company shall furnish to FEMA such 
summaries and analyses of information in-
cluding claim file information, and property 
address, location, and/or site information in 
its records as may be necessary to carry out 
the purposes of the National Flood Insurance 
Act of 1968, as amended, in such form as the 
FIA, in cooperation with the Company, shall 
prescribe. The Company shall be a property/ 
casualty insurer domiciled in a State or ter-
ritory of the United States. Upon request, 
the Company shall file with the FIA a true 
and correct copy of the Company’s Fire and 
Casualty Annual Statement, and Insurance 
Expense Exhibit or amendments thereof as 
filed with the State Insurance Authority of 
the Company’s domiciliary State. 

ARTICLE VII—CASH MANAGEMENT AND 
ACCOUNTING 

A. FEMA shall make available to the Com-
pany during the entire term of this Arrange-
ment and any continuation period required 
by FIA pursuant to Article V, Section C., the 
Letter of Credit provided for in Article IV 
drawn on a repository bank within the Fed-
eral Reserve System upon which the Com-
pany may draw for reimbursement of its ex-
penses as set forth in Article IV that exceed 
net written premiums collected by the Com-
pany from the effective date of this Arrange-
ment or continuation period to the date of 
the draw. 

B. The Company shall remit all funds, in-
cluding interest, not required to meet cur-
rent expenditures to the United States 
Treasury, in accordance with the provisions 
of the WYO Accounting Procedures Manual 
or procedures approved in writing by the 
FIA. 

C. In the event the Company elects not to 
participate in the Program in this or any 
subsequent fiscal year, or is otherwise un-
able or not permitted to participate, the 
Company and FIA shall make a provisional 
settlement of all amounts due or owing with-
in three months of the expiration or termi-
nation of this Arrangement. This settlement 
shall include net premiums collected, funds 
drawn on the Letter of Credit, and reserves 
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for outstanding claims. The Company and 
FIA agree to make a final settlement, sub-
ject to audit, of accounts for all obligations 
arising from this Arrangement within 18 
months of its expiration or termination, ex-
cept for contingent liabilities that shall be 
listed by the Company. At the time of final 
settlement, the balance, if any, due the FIA 
or the Company shall be remitted by the 
other immediately and the operating year 
under this Arrangement shall be closed. 

ARTICLE VIII—ARBITRATION 

If any misunderstanding or dispute arises 
between the Company and the FIA with ref-
erence to any factual issue under any provi-
sions of this Arrangement or with respect to 
the FIA’s non-renewal of the Company’s par-
ticipation, other than as to legal liability 
under or interpretation of the standard flood 
insurance policy, such misunderstanding or 
dispute may be submitted to arbitration for 
a determination that shall be binding upon 
approval by the FIA. The Company and the 
FIA may agree on and appoint an arbitrator 
who shall investigate the subject of the mis-
understanding or dispute and make a deter-
mination. If the Company and the FIA can-
not agree on the appointment of an arbi-
trator, then two arbitrators shall be ap-
pointed, one to be chosen by the Company 
and one by the FIA. 

The two arbitrators so chosen, if they are 
unable to reach an agreement, shall select a 
third arbitrator who shall act as umpire, and 
such umpire’s determination shall become 
final only upon approval by the FIA. 

The Company and the FIA shall bear in 
equal shares all expenses of the arbitration. 
Findings, proposed awards, and determina-
tions resulting from arbitration proceedings 
carried out under this section, upon objec-
tion by FIA or the Company, shall be inad-
missible as evidence in any subsequent pro-
ceedings in any court of competent jurisdic-
tion. 

This Article shall indefinitely succeed the 
term of this Arrangement. 

ARTICLE IX—ERRORS AND OMISSIONS 

In the event of negligence by the Company 
that has not resulted in litigation but has re-
sulted in a claim against the Company, 
FEMA will not consider reimbursement of 
the Company for costs incurred due to that 
negligence unless the Company takes all rea-
sonable actions to rectify the negligence and 
to mitigate any such costs as soon as pos-
sible after discovery of the negligence. Fur-
ther, (i) if the claim against the Company is 
grounded in actions significantly outside the 
scope of this Arrangement or (ii) if there is 
negligence by the agent, FEMA will not re-
imburse any costs incurred due to that neg-
ligence. The Company will be notified in 
writing within thirty (30) days of a decision 

not to reimburse. In the event the Company 
wishes to petition for reconsideration of the 
decision not to reimburse, the procedure in 
Article III, Section D.3.d shall apply. 

However, in the event that the Company 
has made a claim payment to an insured 
without including a mortgagee (or trustee) 
of which the Company had actual notice 
prior to making payment, and subsequently 
determines that the mortgagee (or trustee) 
is also entitled to any part of said claim pay-
ment, any additional payment shall not be 
paid by the Company from any portion of the 
premium and any funds derived from any 
Federal Letter of Credit deposited in the 
bank account described in Article II, section 
E. In addition, the Company agrees to hold 
the Federal Government harmless against 
any claim asserted against the Federal Gov-
ernment by any such mortgagee (or Trustee), 
as described in the preceding sentence, by 
reason of any claim payment made to any in-
sured under the circumstances described 
above. 

ARTICLE X—OFFICIALS NOT TO BENEFIT 

No Member or Delegate to Congress, or 
Resident Commissioner, shall be admitted to 
any share or part of this Arrangement, or to 
any benefit that may arise therefrom; but 
this provision shall not be construed to ex-
tend to this Arrangement if made with a cor-
poration for its general benefit. 

ARTICLE XI—OFFSET 

At the settlement of accounts the Com-
pany and the FIA shall have, and may exer-
cise, the right to offset any balance or bal-
ances, whether on account of premiums, 
commissions, losses, loss adjustment ex-
penses, salvage, or otherwise due one party 
to the other, its successors or assigns, here-
under or under any other Arrangements 
heretofore or hereafter entered into between 
the Company and the FIA. This right of off-
set shall not be affected or diminished be-
cause of insolvency of the Company. 

All debts or credits of the same class, 
whether liquidated or unliquidated, in favor 
of or against either party to this Arrange-
ment on the date of entry, or any order of 
conservation, receivership, or liquidation, 
shall be deemed to be mutual debts and cred-
its and shall be offset with the balance only 
to be allowed or paid. No offset shall be al-
lowed where a conservator, receiver, or liqui-
dator has been appointed and where an obli-
gation was purchased by or transferred to a 
party hereunder to be used as an offset. 

Although a claim on the part of either 
party against the other may be unliquidated 
or undetermined in amount on the date of 
the entry of the order, such claim will be re-
garded as being in existence as of the date of 
such order and any credits or claims of the 
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same class then in existence and held by the 
other party may be offset against it. 

ARTICLE XII—EQUAL OPPORTUNITY 

The Company shall not discriminate 
against any applicant for insurance because 
of race, color, religion, sex, age, handicap, 
marital status, or national origin. 

ARTICLE XIII—RESTRICTION ON OTHER FLOOD 
INSURANCE 

As a condition of entering into this Ar-
rangement, the Company agrees that in any 
area in which the Administrator authorizes 
the purchase of flood insurance pursuant to 
the Program, all flood insurance offered and 
sold by the Company to persons eligible to 
buy pursuant to the Program for coverages 
available under the Program shall be written 
pursuant to this Arrangement. 

However, this restriction applies solely to 
policies providing only flood insurance. It 
does not apply to policies provided by the 
Company of which flood is one of the several 
perils covered, or where the flood insurance 
coverage amount is over and above the lim-
its of liability available to the insured under 
the Program. 

ARTICLE XIV—ACCESS TO BOOKS AND RECORDS 

The FIA and the Comptroller General of 
The United States, or their duly authorized 
representatives, for the purpose of investiga-
tion, audit, and examination shall have ac-
cess to any books, documents, papers and 
records of the Company that are pertinent to 
this Arrangement. The Company shall keep 
records that fully disclose all matters perti-
nent to this Arrangement, including pre-
miums and claims paid or payable under 
policies issued pursuant to this Arrange-
ment. Records of accounts and records relat-
ing to financial assistance shall be retained 
and available for three (3) years after final 
settlement of accounts, and to financial as-
sistance, three (3) years after final adjust-
ment of such claims. The FIA shall have ac-
cess to policyholder and claim records at all 
times for purposes of the review, defense, ex-
amination, adjustment, or investigation of 
any claim under a flood insurance policy 
subject to this Arrangement. 

ARTICLE XV—COMPLIANCE WITH ACT AND 
REGULATIONS 

This Arrangement and all policies of insur-
ance issued pursuant thereto shall be subject 
to the provisions of the National Flood In-
surance Act of 1968, as amended, the Flood 
Disaster Protection Act of 1973, as amended, 
the National Flood Insurance Reform Act of 
1994, and Regulations issued pursuant there-
to and all Regulations affecting the work 
that are issued pursuant thereto, during the 
term hereof. 

ARTICLE XVI—RELATIONSHIP BETWEEN THE 
PARTIES (FEDERAL GOVERNMENT AND COM-
PANY) AND THE INSURED 

Inasmuch as the Federal Government is a 
guarantor hereunder, the primary relation-
ship between the Company and the Federal 
Government is one of a fiduciary nature, i.e., 
to assure that any taxpayer funds are ac-
counted for and appropriately expended. The 
Company is a fiscal agent of the Federal 
Government, but is not a general agent of 
the Federal Government. The Company is 
solely responsible for its obligations to its 
insured under any policy issued pursuant 
hereto, such that the Federal Government is 
not a proper party to any lawsuit arising out 
of such policies. 

ADDENDUM TO APPENDIX A TO PART 62—FED-
ERAL EMERGENCY MANAGEMENT AGENCY, 
FEDERAL INSURANCE AND MITIGATION AD-
MINISTRATION, FINANCIAL ASSISTANCE/SUB-
SIDY ARRANGEMENT 

NOTE: This Addendum to Appendix A to 
Part 62 applies only to a public entity risk- 
sharing organization, an association of local 
governments, a State association of political 
subdivisions, a State-sponsored municipal 
league, and any other intergovernmental 
risk-sharing pool for covering public entity 
structures participating in the pilot project 
established in § 62.24(b) that permits inter-
governmental risk-sharing pools to provide 
flood insurance to public entities to cover 
public buildings. 

(1) ‘‘Company’’ in the preceding Arrange-
ment includes ‘‘a public entity risk-sharing 
organization, an association of local govern-
ments, a State association of political sub-
divisions, a State-sponsored municipal 
league, and any other intergovernmental 
risk-sharing pool for covering public entity 
structures.’’ 

(2) The references to ‘‘marketing guide-
lines’’ in Article II—Undertaking of the Com-
pany and to ‘‘marketing goals’’ in Article 
III—Loss Costs, Expenses, Expense Reim-
bursement, and Premium Refunds shall 
apply only to the private insurance compa-
nies participating in the WYO program. 

[62 FR 39910, July 24, 1997, as amended at 63 
FR 32761, June 16, 1998; 64 FR 27709, May 21, 
1999; 65 FR 36634, June 9, 2000; 66 FR 40917, 
Aug. 6, 2001; 67 FR 13550, Mar. 22, 2002; 67 FR 
51769, Aug. 9, 2002; 68 FR 52701, Sept. 5, 2003; 
68 FR 75454, Dec. 31, 2003; 69 FR 23659, Apr. 30, 
2004; 69 FR 45611, July 30, 2004] 
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APPENDIX B TO PART 62—NATIONAL 
FLOOD INSURANCE PROGRAM 

A PLAN TO MAINTAIN FINANCIAL CONTROL FOR 
BUSINESS WRITTEN UNDER THE WRITE YOUR 
OWN PROGRAM. 

(a) In general. Under the Write Your Own 
(WYO) Program, we (the Federal Insurance 
Administration (FIA), Federal Emergency 
Management Agency (FEMA)) may enter 
into an arrangement with individual private 
sector insurance companies licensed to en-
gage in the business of property insurance. 
The arrangement allows these companies— 
using their customary business practices—to 
offer flood insurance coverage to eligible 
property owners. To assist companies in 
marketing flood insurance coverage, the 
Federal Government will be a guarantor of 
flood insurance coverage for WYO policies 
issued under the WYO Arrangement. To ac-
count for and ensure appropriate spending of 
any taxpayer funds, the WYO companies and 
we will implement this Financial Control 
Plan (Plan). Only the Administrator may ap-
prove any departures from the requirements 
of this Plan. 

(b) Financial Control Plan. (1) The WYO 
Companies are subject to audit, examina-
tion, and regulatory controls of the various 
States. Additionally, the operating depart-
ment of an insurance company is custom-
arily subject to examinations and audits per-
formed by the company’s internal audit or 
quality control departments, or both, and 
independent Certified Public Accountant 
(CPA) firms. This Plan will use to the extent 
possible the findings of these examinations 
and audits as they pertain to business writ-
ten under the WYO Program. 

(2) This Plan contains several checks and 
balances that can, if properly implemented 
by the WYO Company, significantly reduce 
the need for extensive on-site reviews of the 
Company’s files by us or our designee. Fur-
thermore, we believe that this process is con-
sistent with customary reinsurance practices 
and avoids duplication of examinations per-
formed under the auspices of individual 
State Insurance Departments, NAIC Zone ex-
aminations, and independent CPA firms. 

(c) Standards Committee established. (1) We 
establish in this Plan a Standards Com-
mittee for the WYO Program to oversee the 
performance of WYO companies under this 
Plan and to recommend appropriate reme-
dial actions to the Administrator. The 
Standards Committee will review and rec-
ommend to the Administrator remedies for 
any adverse action arising from the imple-
mentation of the Financial Control Plan. Ad-
verse actions include, but are not limited to, 
not renewing a particular company’s WYO 
Arrangement. 

(2) The Administrator appoints the mem-
bers of the Standards Committee, which con-

sists of five (5) members from FIA, one (1) 
member from FEMA’s Office of Financial 
Management, and one (1) member from each 
of the six (6) designated WYO Companies, 
pools, or other entities. 

(3) A WYO company must— 
(A) Have a biennial audit of the flood in-

surance financial statements conducted by a 
CPA firm at the Company’s expense to en-
sure that the financial data reported to us 
accurately represents the flood insurance ac-
tivities of the Company. The CPA firm must 
conduct its audits in accordance with gen-
erally accepted auditing standards (GAAS) 
and the Government Auditing Standards 
issued by the Comptroller General of the 
United States (commonly known as ‘‘yellow 
book’’ requirements). The Company must file 
with us a report of the CPA firm’s detailed 
biennial audit, and, after our review of the 
audit report, we will convey our determina-
tion to the Standards Committee. 

(B) Participate in a WYO Company/FIA Op-
eration review. We will conduct a review of 
the WYO Company’s flood insurance claims, 
underwriting, customer service, marketing, 
and litigation activities at least once every 
three (3) years. As part of these reviews, we 
will reconcile specific files with a listing of 
transactions submitted by the Company 
under the Transaction Record Reporting and 
Processing Plan (Part 5). We will file a re-
port of the Operation Review with the Stand-
ards Committee (Part 7). 

(C) Meet the recording and reporting re-
quirements of the WYO Transaction Record 
Reporting and Processing (TRRP) Plan and 
the WYO Accounting Procedures Manual. 
The National Flood Insurance Program’s 
(NFIP) Bureau and Statistical Agent will 
analyze the transactions reported under the 
TRRP Plan and submit a monthly report to 
the WYO company and to us. The analysis 
will cover the timeliness of the WYO submis-
sions, the disposition of transactions that do 
not pass systems edits, and the reconcili-
ation of the totals generated from trans-
action reports with those submitted on the 
WYO Company’s reports. (Parts 2 and 6). 

(D) Cooperate with FEMA’s Office of Fi-
nancial Management on Letter of Credit 
matters. 

(E) Cooperate with us in the implementa-
tion of a claims reinspection program (Part 
3). 

(F) Cooperate with us in the verification of 
risk rating information. 

(G) Cooperate with FEMA’s Office of In-
spector General on matters pertaining to 
fraud. 

(d) This Plan incorporates by reference a 
separate document, ‘‘The Write Your Own 
Program Financial Control Plan Require-
ments and Procedures,’’ that contains the 
following parts, each of which is incor-
porated by reference into and is applicable to 
the Financial Control Plan: 
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(1) Part 1—Financial Audits, Audits for 
Cause, and State Insurance Department Au-
dits; 

(2) Part 2—Transaction Record Reporting 
and Processing Plan Reconciliation Proce-
dures; 

(3) Part 3—Claims Reinspection Program; 
(4) Part 4—Report Certifications and Sig-

nature Authorization; 
(5) Part 5—Transaction Record Reporting 

and Processing Plan; 
(6) Part 6—Write Your Own (WYO) Ac-

counting Procedures Manual; and 
(7) Part 7—Operation Review Procedures. 
(e) Interested members of the public may 

obtain a copy of ‘‘The Write Your Own Pro-
gram Financial Control Plan Requirements 
and Procedures’’ by contacting the FEMA 
Distribution Center, P.O. Box 2012, Jessup, 
MD 20794.’’ 

[64 FR 56176, Oct. 18, 1999] 

PART 63—IMPLEMENTATION OF 
SECTION 1306(c) OF THE NA-
TIONAL FLOOD INSURANCE ACT 
OF 1968 

Subpart A—General 

Sec. 
63.1 Purpose of part. 
63.2 Condemnation in lieu of certification. 
63.3 Requirement to be covered by a con-

tract for flood insurance by June 1, 1988. 
63.4 Property not covered. 
63.5 Coverage for contents removal. 
63.6 Reimbursable relocation costs. 
63.7 Amount of coverage and deductible on 

effective date of condemnation or certifi-
cation. 

63.8 Limitation on amount of benefits. 
63.9 Sale while claim pending. 
63.10 Demolition or relocation contractor to 

be joint payee. 
63.11 Requirement for a commitment before 

October 1, 1989. 
63.12 Setback and community flood plain 

management requirements. 

Subpart B—State Certification of Structures 
Subject to Imminent Collapse 

63.13 Purpose of subpart. 
63.14 Criteria for State qualification to per-

form imminent collapse certifications. 
63.15 State application for eligibility to cer-

tify structures subject to imminent col-
lapse. 

63.16 Review of State application by the Ad-
ministrator. 

63.17 Procedures and data requirements for 
imminent collapse certifications by 
States. 

63.18 Review of State certification by the 
Administrator. 

AUTHORITY: 42 U.S.C. 4001 et seq.; Reorga-
nization Plan No. 3 of 1978; E.O. 12127. 

SOURCE: 53 FR 36975, Sept. 23, 1988, unless 
otherwise noted. 

Subpart A—General 
§ 63.1 Purpose of part. 

The purpose of this part is to imple-
ment section 1306(c) of the National 
Flood Insurance Act of 1968, as amend-
ed (the Act). Section 544 of the Housing 
and Community Development Act of 
1987 (Pub. L. 100–242) amended the Act 
by adding subsection (c) to section 1306 
of the Act. Under this amendment, ef-
fective February 5, 1988, section 1306(c) 
of the Act provides for benefit pay-
ments under the Standard Flood Insur-
ance Policy (SFIP) for demolition or 
relocation of a structure insured under 
the Act that is located along the shore 
of a lake or other body of water and 
that is certified by an appropriate 
State or local land use authority to be 
subject to imminent collapse or subsid-
ence as a result of erosion or under-
mining caused by waves or currents of 
water exceeding anticipated cyclical 
levels. This part establishes criteria by 
which States can obtain the approval 
of the Administrator to make these 
certifications and sets forth the proce-
dures and data requirements to be used 
by those States in making these cer-
tifications. This part also contains pro-
visions regarding other aspects of sec-
tion 1306(c) of the Act. For example, 
there are provisions regarding section 
1306(c)(6)(B) of the Act (which provides 
for condemnation in lieu of certifi-
cation), including clarification as to 
the form of condemnation issued under 
a State or local law that is required. 

§ 63.2 Condemnation in lieu of certifi-
cation. 

(a) The condemnation required by 
section 1306(c)(6)(B) of the Act in lieu 
of certification need not be grounded in 
a finding that the structure is subject 
to imminent collapse or subsidence as 
a result of erosion, but may be issued 
for other reasons deemed sufficient by 
the State or local authority. 

(b) The condemnation may be in the 
form of a court order or other instru-
ment authorized by State or local law, 
e.g., a notification to the property 

VerDate Aug<04>2004 11:58 Oct 22, 2004 Jkt 203179 PO 00000 Frm 00332 Fmt 8010 Sfmt 8010 Y:\SGML\203179T.XXX 203179T


