§9.1

AUTHORITY: E.O. 11988 of May 24, 1977. 3
CFR, 1977 Comp., p. 117; E.O. 11990 of May 24
1977, 3 CFR, 1977 Comp. p. 121; Reorganization
Plan No. 3 of 1978, 43 FR 41943, 3 CFR, 1978
Comp., p. 329; E.O. 12127 of March 31, 1979, 44
FR 19367, 3 CFR, 1979 Comp., p. 376; E.O. 12148
of July 20, 1979, 44 FR 43239, 3 CFR, 1979
Comp., p. 412, as amended.; E.O. 12127; E.O.
12148; 42 U.S.C. 5201.

SOURCE: 45 FR 59526, Sept. 9, 1980, unless
otherwise noted.

§9.1 Purpose of part.

This regulation sets forth the policy,
procedure and responsibilities to im-
plement and enforce Executive Order
11988, Floodplain Management, and Ex-
ecutive Order 11990, Protection of Wet-
lands.

§9.2 Policy.

(a) FEMA shall take no action unless
and until the requirements of this reg-
ulation are complied with.

(b) It is the policy of the Agency to
provide leadership in floodplain man-
agement and the protection of wet-
lands. Further, the Agency shall inte-
grate the goals of the Orders to the
greatest possible degree into its proce-
dures for implementing NEPA. The
Agency shall take action to:

(1) Avoid long- and short-term ad-
verse impacts associated with the occu-
pancy and modification of floodplains
and the destruction and modification
of wetlands;

(2) Avoid direct and indirect support
of floodplain development and new con-
struction in wetlands wherever there is
a practicable alternative;

(3) Reduce the risk of flood loss;

(4) Promote the use of nonstructural
flood protection methods to reduce the
risk of flood loss;

(5) Minimize the impact of floods on
human health, safety and welfare;

(6) Minimize the destruction, loss or
degradation of wetlands;

(7) Restore and preserve the natural
and beneficial values served by
floodplains;

(8) Preserve and enhance the natural
values of wetlands;

(9) Involve the public throughout the
floodplain management and wetlands
protection decision-making process;

(10) Adhere to the objectives of the
Unified National Program for Flood-
plain Management; and
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(11) Improve and coordinate the
Agency’s plans, programs, functions
and resources so that the Nation may
attain the widest range of beneficial
uses of the environment without deg-
radation or risk to health and safety.

§9.3 Authority.

The authority for these regulations
is (a) Executive Order 11988, May 24,
1977, which replaced Executive Order
11296, August 10, 1966, (b) Executive
Order 11990, May 24, 1977, (c) Reorga-
nization Plan No. 3 of 1978 (43 FR 41943);
and (d) Executive Order 12127, April 1,
1979 (44 FR 1936). E.O. 11988 was issued
in furtherance of the National Flood
Insurance Act of 1968, as amended (Pub.
L. 90-488); the Flood Disaster Protec-
tion Act of 1973, as amended (Pub. L.
93-234); and the National Environ-
mental Policy Act of 1969 (NEPA) (Pub.
L. 91-190). Section 2(d) of Executive
Order 11988 requires issuance of new or
amended regulations and procedures to
satisfy its substantive and procedural
provisions. E.O. 11990 was issued in fur-
therance of NEPA, and at section 6 re-
quired issuance of new or amended reg-
ulations and procedures to satisfy its
substantive and procedural provisions.

[45 FR 59526, Sept. 9, 1980, as amended at 48
FR 44543, Sept. 29, 1983]

§9.4 Definitions.

The following definitions shall apply
throughout this regulation.

Action means any action or activity
including: (a) Acquiring, managing and
disposing of Federal lands and facili-
ties; (b) providing federally under-
taken, financed or assisted construc-
tion and improvements; and (c) con-
ducting Federal activities and pro-
grams affecting land use, including,
but not limited to, water and related

land resources, planning, regulating
and licensing activities.
Actions Affecting or Affected by

Floodplains or Wetlands means actions
which have the potential to result in
the long- or short-term impacts associ-
ated with (a) the occupancy or modi-
fication of floodplains, and the direct
or indirect support of floodplain devel-
opment, or (b) the destruction and
modification of wetlands and the direct
or indirect support of new construction
in wetlands.
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Agency means the Federal Emergency
Management Agency (FEMA).

Agency Assistance means grants for
projects or planning activities, loans,
and all other forms of financial or tech-
nical assistance provided by the Agen-
cy.

Associate Director means the head of
any Office or Administration of the
Federal Emergency Management Agen-
cy, who has programmatic responsi-
bility for a particular action.

Base Flood means the flood which has
a one percent chance of being equalled
or exceeded in any given year (also
known as a 100-year flood). This term is
used in the National Flood Insurance
Program (NFIP) to indicate the min-
imum level of flooding to be used by a
community in its floodplain manage-
ment regulations.

Base Floodplain means the 100-year
floodplain (one percent chance flood-
plain).

Coastal High Hazard Area means the
areas subject to high velocity waters
including but not limited to hurricane
wave wash or tsunamis. On a Flood In-
surance Rate Map (FIRM), this appears
as zone V1-30, VE or V.

Critical Action means an action for
which even a slight chance of flooding
is too great. The minimum floodplain
of concern for critical actions is the
500-year floodplain, i.e., critical action
floodplain. Critical actions include, but
are not limited to, those which create
or extend the useful life of structures
or facilities:

(a) Such as those which produce, use
or store highly volatile, flammable, ex-
plosive, toxic or water-reactive mate-
rials;

(b) Such as hospitals and nursing
homes, and housing for the elderly,
which are likely to contain occupants
who may not be sufficiently mobile to
avoid the loss of life or injury during
flood and storm events;

(c) Such as emergency operation cen-
ters, or data storage centers which con-
tain records or services that may be-
come lost or inoperative during flood
and storm events; and

(d) Such as generating plants, and
other principal points of utility lines.

Direct Impacts means changes in
floodplain or wetland values and func-
tions and changes in the risk to lives
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and property caused or induced by an
action or related activity. Impacts are
caused whenever these natural values
and functions are affected as a direct
result of an action. An action which
would result in the discharge of pol-
luted storm waters into a floodplain or
wetland, for example, would directly
affect their natural values and func-
tions. Construction-related activities,
such as dredging and filling operations
within the floodplain or a wetland
would be another example of impacts
caused by an action.

Director means the Director of the
Federal Emergency Management Agen-
cy (FEMA).

Emergency Actions means emergency
work essential to save lives and protect
property and public health and safety
performed under sections 305 and 306 of
the Disaster Relief Act of 1974 (42
U.S.C. 5145 and 5146). See 44 CFR part
205, subpart E.

Enhance means to increase, heighten,
or improve the natural and beneficial
values associated with wetlands.

Facility means any man-made or
man-placed item other than a struc-
ture.

FEMA means the Federal Emergency
Management Agency.

FIA means the Federal Insurance Ad-
ministration.

Five Hundred Year Floodplain (the 500-
year floodplain or 0.2 percent change
floodplain) means that area, including
the base floodplain, which is subject to
inundation from a flood having a 0.2
percent chance of being equalled or ex-
ceeded in any given year.

Flood or flooding means a general and
temporary condition of partial or com-
plete inundation of normally dry land
areas from the overflow of inland and/
or tidal waters, and/or the unusual and
rapid accumulation or runoff of surface
waters from any source.

Flood Fringe means that portion of
the floodplain outside of the floodway
(often referred to as “floodway fringe”).

Flood Hazard Boundary Map (FHBM)
means an offical map of a community,
issued by the Director, where the
boundaries of the flood, mudslide (i.e.,
mudflow) and related erosion areas
having special hazards have been des-
ignated as Zone A, M, or E.
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Flood Insurance Rate Map (FIRM)
means an official map of a community
on which the Director has delineated
both the special hazard areas and the
risk premium zones applicable to the
community.

Flood Insurance Study (FIS) means an
examination, evaluation and deter-
mination of flood hazards and, if appro-
priate, corresponding water surface ele-
vations or an examination, evaluation
and determination of mudslide (i.e.,
mudflow) and/or flood-related erosion
hazards.

Floodplain means the lowland and rel-
atively flat areas adjoining inland and
coastal waters including, at a min-
imum, that area subject to a one per-
cent or greater chance of flooding in
any given year. Wherever in this regu-
lation the term “floodplain” is used, if a
critical action is involved, “floodplain”
shall mean the area subject to inunda-
tion from a flood having a 0.2 percent
chance of occurring in any given year
(500-year floodplain). “Floodplain” does
not include areas subject only to mud-
flow until FIA adopts maps identifying
“M” Zones.

Floodproofing means the modification
of individual structures and facilities,
their sites, and their contents to pro-
tect against structural failure, to keep
water out, or to reduce effects of water
entry.

Floodway means that portion of the
floodplain which is effective in car-
rying flow, within which this carrying
capacity must be preserved and where
the flood hazard is generally highest,
i.e., where water depths and velocities
are the greatest. It is that area which
provides for the discharge of the base
flood so the cumulative increase in
water surface elevation is no more
than one foot.

Functionally Dependent Use means a
use which cannot perform its intended
purpose unless it is located or carried
out in close proximity to water, (e.g.,
bridges, and piers).

Indirect Impacts means an indirect re-
sult of an action whenever the action
induces or makes possible related ac-
tivities which effect the natural values
and functions of floodplains or wet-
lands or the risk to lives and property.
Such impacts occur whenever these
values and functions are potentially af-

84

44 CFR Ch. | (10-1-04 Edition)

fected, either in the short- or long-
term, as a result of undertaking an ac-
tion.

Minimize means to reduce to the
smallest amount or degree possible.

Mitigation means all steps necessary
to minimize the potentially adverse ef-
fects of the proposed action, and to re-
store and preserve the natural and ben-
eficial floodplain values and to pre-
serve and enhance natural values of
wetlands.

Natural Values of Floodplains and Wet-
lands means the qualities of or func-
tions served by floodplains and wet-
lands which include but are not limited
to: (a) Water resource values (natural
moderation of floods, water quality
maintenance, groundwater recharge);
(b) living resource values (fish, wildlife,
plant resources and habitats); (c) cul-
tural resource values (open space, nat-
ural beauty, scientific study, outdoor
education, archeological and historic
sites, recreation); and (d) cultivated re-
source values (agriculture, aqua-
culture, forestry).

New Construction means the construc-
tion of a new structure (including the
placement of a mobile home) or facility
or the replacement of a structure or fa-
cility which has been totally de-
stroyed.

New Construction in Wetlands includes
draining, dredging, channelizing, fill-
ing, diking, impounding, and related
activities and any structures or facili-
ties begun or authorized after the effec-
tive dates of the Orders, May 24, 1977.

Orders means Executive Orders 11988,
Floodplain Management, and 11990,
Protection of Wetlands.

Practicable means capable of being
done within existing constraints. The
test of what is practicable depends
upon the situation and includes consid-
eration of all pertinent factors, such as
environment, cost and technology.

Preserve means to prevent alterations
to natural conditions and to maintain
the values and functions which operate
the floodplains or wetlands in their
natural states.

Regional Director means the Regional
Director of the Federal Emergency
Management Agency for the Region in
which FEMA is acting or the Disaster
Recovery Manager when one is des-
ignated.
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Regulatory Floodway means the area
regulated by federal, State or local re-
quirements to provide for the discharge
of the base flood so the cumulative in-
crease in water surface elevation is no
more than a designated amount (not to
exceed one foot as set by the National
Flood Insurance Program).

Restore means to reestablish a setting
or environment in which the natural
functions of the floodplain can again
operate.

SLPS means the State and Local Pro-
grams and Support Directorate.

Structures means walled or roofed
buildings, including mobile homes and
gas or liquid storage tanks.

Substantial Improvement means any
repair, reconstruction or other im-
provement of a structure or facility,
which has been damaged in excess of,
or the cost of which equals or exceeds,
50% of the market value of the struc-
ture or replacement cost of the facility
(including all “public facilities” as de-
fined in the Disaster Relief Act of 1974)
(a) before the repair or improvement is
started, or (b) if the structure or facil-
ity has been damaged and is proposed
to be restored, before the damage oc-
curred. If a facility is an essential link
in a larger system, the percentage of
damage will be based on the relative
cost of repairing the damaged facility
to the replacement cost of the portion
of the system which is operationally
dependent on the facility. The term
“substantial improvement” does not in-
clude any alteration of a structure or
facility listed on the National Register
of Historic Places or a State Inventory
of Historic Places.

Support means to encourage, allow,
serve or otherwise facilitate floodplain
or wetland development. Direct sup-
port results from actions within a
floodplain or wetland, and indirect sup-
port results from actions outside of
floodplains or wetlands.

Wetlands means those areas which
are inundated or saturated by surface
or ground water with a frequency suffi-
cient to support, or that under normal
hydrologic conditions does or would
support, a prevalence of vegetation or
aquatic life typically adapted for life in
saturated or seasonally saturated soil
conditions. Examples of wetlands in-
clude, but are not limited to, swamps,
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fresh and salt water marshes, estu-
aries, bogs, beaches, wet meadows,
sloughs, potholes, mud flats, river
overflows and other similar areas. This
definition includes those wetlands
areas separated from their natural sup-
ply of water as a result of activities
such as the construction of structural
flood protection methods or solid-fill
road beds and activities such as min-
eral extraction and navigation im-
provements. This definition is intended
to be consistent with the definition
utilized by the U.S. Fish and Wildlife
Service in the publication entitled
Classification of Wetlands and Deep
Water Habitats of the United States
(Cowardin, et al., 1977).

[45 FR 59526, Sept. 9, 1980, as amended at 47
FR 13149, Mar. 29, 1982; 50 FR 40006, Oct. 1,
1985]

§9.5 Scope.

(a) Applicability. (1) These regulations
apply to all Agency actions which have
the potential to affect floodplains or
wetlands or their occupants, or which
are subject to potential harm by loca-
tion in floodplains or wetlands.

(2) The basic test of the potential of
an action to affect floodplains or wet-
lands is the action’s potential (both by
itself and when viewed cumulatively
with other proposed actions) to result
in the long- or short-term adverse im-
pacts associated with:

(i) The occupancy or modification of
floodplains, and the direct and indirect
support of floodplain development; or

(if) The destruction or modification
of wetlands and the direct or indirect
support of new construction in wet-
lands.

(3) This regulation applies to actions
that were, on the effective date of the
Orders (May 24, 1977), ongoing, in the
planning and/or development stages, or
undergoing implementation, and are
incomplete as of the effective date of
these regulations. The regulation also
applies to proposed (new) actions. The
Agency shall:

(i) Determine the applicable provi-
sions of the Orders by analyzing wheth-
er the action in question has pro-
gressed beyond critical stages in the
floodplain management and wetlands
protection decision-making process, as



