§260.35

provisions apply irrespective of wheth-
er the State or local funds are commin-
gled with Federal funds, segregated, or
expended in separate State programs.

(J) Preemption. Nothing in this sec-
tion shall be construed to preempt any
provision of a State constitution, or
State statute that prohibits or re-
stricts the expenditure of segregated or
separate State funds in or by religious
organizations.

(k) If a non-governmental inter-
mediate organization, acting under a
contract or other agreement with a
State or local government, is given the
authority under the contract or agree-
ment to select non-governmental orga-
nizations to provide Federal TANF or
MOE funded services, the intermediate
organization must ensure that there is
compliance with the Charitable Choice
statutory provisions and these regula-
tions. The intermediate organization
retains all other rights of a non-gov-
ernmental organization under the
Charitable Choice statute and regula-
tions.

() Any party which seeks to enforce
its right under this section may assert
a civil action for injunctive relief ex-
clusively in an appropriate State court
against the entity or agency that alleg-
edly commits such violation.

[68 FR 56465, Sept. 30, 2003]

§260.35 What other Federal laws apply
to TANF?

(a) Under section 408(d) of the Act,
the following provisions of law apply to
any program or activity funded with
Federal TANF funds:

(1) The Age Discrimination Act of
1975;

(2) Section 504 of the Rehabilitation
Act of 1973;

(3) The Americans with Disabilities
Act of 1990; and

(4) Title VI of the Civil Rights Act of
1964.

(b) The limitation on Federal regu-
latory and enforcement authority at
section 417 of the Act does not limit
the effect of other Federal laws, includ-
ing Federal employment laws (such as
the Fair Labor Standards Act (FLSA),
the Occupational Safety and Health
Act (OSHA) and unemployment insur-
ance (Ul)) and nondiscrimination laws.
These laws apply to TANF bene-
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ficiaries in the same manner as they
apply to other workers.

§260.40 When are these provisions in
effect?

(a) In determining whether a State is
subject to a penalty under parts 261
through 265 of this chapter, we will not
apply the regulatory provisions in
parts 260 through 265 of this chapter
retroactively. We will judge State ac-
tions that occurred prior to the effec-
tive date of these rules and expendi-
tures of funds received prior to the ef-
fective date only against a reasonable
interpretation of the statutory provi-
sions in title I'V-A of the Act.

(b) The effective date of these rules is
October 1, 1999.

Subpart B—What Special Provi-
sions Apply to Victims of Do-
mestic Violence?

§260.50 What is the purpose of this
subpart?

Under section 402(a)(7) of the Act,
under its TANF plan, a State may elect
to implement a special program to
serve victims of domestic violence and
to waive program requirements for
such individuals. This subpart explains
how adoption of these provisions af-
fects the penalty determinations appli-
cable if a State fails to meet its work
participation rate or comply with the
five-year limit on Federal assistance.

§260.51 What definitions apply to this
subpart?

Family Violence Option (or FVO)
means the provision at section 402(a)(7)
of the Act under which a State certifies
in its State plan if it has elected the
option to implement comprehensive
strategies for identifying and serving
victims of domestic violence.

Federally recognized good cause domes-
tic violence waiver means a good cause
domestic violence waiver that meets
the requirements at §§260.52(c) and
260.55.

Good cause domestic violence waiver
means a waiver of one or more program
requirements granted by a State to a
victim of domestic violence under the
FVO, as described at §260.52(c).

Victim of domestic violence means an
individual who is battered or subject to
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extreme cruelty under the definition at
section 408(a)(7)(C)(iii) of the Act.

§260.52 What are the basic provisions
of the Family Violence Option
(FVO0)?

Section 402(a)(7) of the Act provides
that States electing the FVO certify
that they have established and are en-
forcing standards and procedures to:

(a) Screen and identify individuals
receiving TANF and MOE assistance
with a history of domestic violence,
while maintaining the confidentiality
of such individuals;

(b) Refer such individuals to coun-
seling and supportive services; and

(c) Provide waivers, pursuant to a de-
termination of good cause, of normal
program requirements to such individ-
uals for so long as necessary in cases
where compliance would make it more
difficult for such individuals to escape
domestic violence or unfairly penalize
those who are or have been victimized
by such violence or who are at risk of
further domestic violence.

§260.54 Do States have flexibility to
grant good cause domestic violence
waivers?

(a) Yes; States have broad flexibility
to grant these waivers to victims of do-
mestic violence. For example, they
may determine which program require-
ments to waive and decide how long
each waiver might be necessary.

(b) However, if a State wants us to
take the waivers that it grants into ac-
count in deciding if it has reasonable
cause for failing to meet its work par-
ticipation rates or comply with the
five-year limit on Federal assistance,
has achieved compliance or made sig-
nificant progress towards achieving
compliance with such requirements
during a corrective compliance period,
or qualifies for a reduction in its work
penalty under §261.51 of this chapter,
the waivers must be federally recog-
nized good cause domestic violence
waivers, within the meaning of
§§260.52(c) and 260.55, and the State
must submit the information specified
at §265.9(b)(5) of this chapter on its
strategies and procedures for serving
victims of domestic violence and the
number of waivers granted.

§260.58

§260.55 What are the additional re-
quirements for Federal recognition
of good cause domestic violence
waivers?

To be federally recognized, good
cause domestic violence waivers must:

(a) ldentify the specific program re-
quirements that are being waived;

(b) Be granted appropriately based on
need, as determined by an individual-
ized assessment by a person trained in
domestic violence and redetermina-
tions no less often than every six
months;

(c) Be accompanied by an appropriate
services plan that:

(1) Is developed by a person trained in
domestic violence;

(2) Reflects the individualized assess-
ment and any revisions indicated by
the redetermination; and

(3) To the extent consistent with
§260.52(c), is designed to lead to work.

§260.58 What penalty relief is avail-
able to a State whose failure to
meet the work participation rates is
attributable to providing federally
recognized good cause domestic vi-
olence waivers?

(a)(1) We will determine that a State
has reasonable cause if its failure to
meet the work participation rates was
attributable to federally recognized
good cause domestic violence waivers
granted to victims of domestic vio-
lence.

(2) To receive reasonable cause under
the provisions of §262.5(b) of this chap-
ter, the State must provide evidence
that it achieved the applicable rates,
except with respect to any individuals
who received a federally recognized
good cause domestic violence waiver of
work participation requirements. In
other words, it must demonstrate that
it met the applicable rates when such
waiver cases are removed from the cal-
culations at 8§261.22(b) and 261.24(b) of
this chapter.

(b)(1) We will reduce a State’s pen-
alty based on the degree of noncompli-
ance to the extent that its failure to
meet the work participation rates was
attributable to federally recognized
good cause domestic violence waivers.

(2) To receive a reduction based on
degree of noncompliance under the pro-
visions of §261.51 of this chapter, a
State granting federally recognized
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