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(b) In the absence of written laws and
regulations, a Tribe or Tribal organiza-
tion may provide in its plan detailed
descriptions of any Tribal custom or
common law with the force and effect
of law which enables the Tribe or Trib-
al organization to satisfy the require-
ments in paragraph (a) of this section.

§309.95 What procedures governing
the location of custodial and non-
custodial parents must a Tribe or
Tribal organization include in a
Tribal IV-D plan?

A Tribe or Tribal organization must
include in its Tribal 1V-D plan the pro-
visions governing the location of custo-
dial and noncustodial parents and their
assets set forth in this section.

(a) The Tribal I'V-D agency must at-
tempt to locate custodial or noncusto-
dial parents or sources of income and/
or assets when location is required to
take necessary action in a case; and

(b) The Tribal IV-D agency must use
all sources of information and records
reasonably available to the Tribe or
Tribal organization to locate custodial
or noncustodial parents and their
sources of income and assets.

§309.100 What procedures for the es-
tablishment of paternity must a
Tribe or Tribal organization in-
clude in a Tribal IV-D plan?

(@) A Tribe or Tribal organization
must include in its Tribal IV-D plan
the procedures for the establishment of
paternity included in this section. The
Tribe must include in its Tribal 1V-D
plan procedures under which the Tribal
1\VV-D agency will:

(1) Attempt to establish paternity by
the process established under Tribal
law, code, and/or custom in accordance
with this section;

(2) Provide an alleged father the op-
portunity to voluntarily acknowledge
paternity; and

(3) In a contested paternity case (un-
less otherwise barred by Tribal law) re-
quire the child and all other parties to
submit to genetic tests upon the re-
quest of any such party, if the request
is supported by a sworn statement by
the party—

(i) Alleging paternity, and setting
forth facts establishing a reasonable
possibility of the requisite sexual con-
tact between parties; or
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(ii) Denying paternity, and setting
forth facts establishing a reasonable
possibility of the nonexistence of sex-
ual contact between the parties.

(b) The Tribal IV-D agency need not
attempt to establish paternity in any
case involving incest or forcible rape,
or in any case in which legal pro-
ceedings for adoption are pending, if, in
the opinion of the Tribal IV-D agency,
it would not be in the best interests of
the child to establish paternity.

(c) When genetic testing is used to es-
tablish paternity, the Tribal 1V-D
agency must identify and use accred-
ited laboratories which perform, at rea-
sonable cost, legally and medically-ac-
ceptable genetic tests which intend to
identify the father or exclude the al-
leged father.

(d) Establishment of paternity under
this section has no effect on Tribal en-
rollment or membership.

§309.105 What procedures governing
child support guidelines must a
Tribe or Tribal organization in-
clude in a Tribal IV-D plan?

(a) A Tribal IV-D plan must: (1) Es-
tablish one set of child support guide-
lines by law or action of the tribunal
for setting and modifying child support
obligation amounts;

(2) Include a copy of child support
guidelines governing the establishment
and modification of child support obli-
gations;

(3) Indicate whether non-cash pay-
ments will be permitted to satisfy sup-
port obligations, and if so;

(i) Require that Tribal support orders
allowing non-cash payments also state
the specific dollar amount of the sup-
port obligation; and

(ii) Describe the type(s) of non-cash
support that will be permitted to sat-
isfy the underlying specific dollar
amount of the support order; and

(iii) Provide that non-cash payments
will not be permitted to satisfy as-
signed support obligations;

(4) Indicate that child support guide-
lines will be reviewed and revised, if
appropriate, at least once every four
years;

(5) Provide that there shall be a re-
buttable presumption, in any pro-
ceeding for the award of child support,
that the amount of the award that
would result from the application of
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the guidelines established consistent
with this section is the correct amount
of child support to be awarded; and

(6) Provide for the application of the
guidelines unless there is a written
finding or a specific finding on the
record of the tribunal that the applica-
tion of the guidelines would be unjust
or inappropriate in a particular case in
accordance with criteria established by
the Tribe or Tribal organization. Such
criteria must take into consideration
the needs of the child. Findings that
rebut the guidelines must state the
amount of support that would have
been required under the guidelines and
include a justification of why the order
varies from the guidelines.

(b) The guidelines established under
paragraph (a) of this section must at a
minimum:

(1) Take into account the needs of
the child and the earnings and income
of the noncustodial parent; and

(2) Be based on specific descriptive
and numeric criteria and result in a
computation of the support obligation.

§309.110 What procedures governing
income withholding must a Tribe or
Tribal organization include in a
Tribal IV-D plan?

A Tribe or Tribal organization must
include in its Tribal IV-D plan copies

of Tribal laws providing for income
withholding in accordance with this
section.

(@) In the case of each noncustodial
parent against whom a support order is
or has been issued or modified under
the Tribal IV-D plan, or is being en-
forced under such plan, so much of his
or her income, as defined in §309.05,
must be withheld as is necessary to
comply with the order.

(b) In addition to the amount to be
withheld to pay the current month’s
obligation, the amount withheld must
include an amount to be applied toward
liquidation of any overdue support.

(c) The total amount to be withheld
under paragraphs (a) and (b) of this sec-
tion may not exceed the maximum
amount permitted under section 303(b)
of the Consumer Credit Protection Act
(15 U.S.C. 1673(b)), but may be set at a
lower amount.

(d) Income withholding must be car-
ried out in compliance with the proce-
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dural due process requirements estab-
lished by the Tribe or Tribal organiza-
tion.

(e) The Tribal 1V-D agency will
promptly refund amounts which have
been improperly withheld.

(f) The Tribal IV-D agency will
promptly terminate income with-
holding in cases where there is no
longer a current order for support and
all arrearages have been satisfied.

(g) If the employer fails to withhold
income in accordance with the provi-
sion of the income withholding order,
the employer will be liable for the ac-
cumulated amount the employer
should have withheld from the non-
custodial parent’s income.

(h) Income shall not be subject to
withholding in any case where:

(1) Either the custodial or noncusto-
dial parent demonstrates, and the tri-
bunal enters a finding, that there is
good cause not to require income with-
holding; or

(2) A signed written agreement is
reached between the noncustodial and
custodial parent, which provides for an
alternative arrangement, and is re-
viewed and entered into the record by
the tribunal.

(i) Where immediate income with-
holding is not in place, the income of
the noncustodial parent shall become
subject to withholding, at the earliest,
on the date on which the payments
which the noncustodial parent has
failed to make under a Tribal support
order are at least equal to the support
payable for one month.

() The only basis for contesting a
withholding is a mistake of fact, which
for purposes of this paragraph, means
an error in the amount of current or
overdue support or in the identity of
the alleged noncustodial parent.

(k) Tribal law must provide that the
employer is subject to a fine to be de-
termined under Tribal law for dis-
charging a noncustodial parent from
employment, refusing to employ, or
taking disciplinary action against any
noncustodial parent because of the
withholding.

() To initiate income withholding,
the Tribal 1V-D agency must send the
noncustodial parent’s employer a no-
tice using the standard Federal income
withholding form.
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