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the guidelines established consistent
with this section is the correct amount
of child support to be awarded; and

(6) Provide for the application of the
guidelines unless there is a written
finding or a specific finding on the
record of the tribunal that the applica-
tion of the guidelines would be unjust
or inappropriate in a particular case in
accordance with criteria established by
the Tribe or Tribal organization. Such
criteria must take into consideration
the needs of the child. Findings that
rebut the guidelines must state the
amount of support that would have
been required under the guidelines and
include a justification of why the order
varies from the guidelines.

(b) The guidelines established under
paragraph (a) of this section must at a
minimum:

(1) Take into account the needs of
the child and the earnings and income
of the noncustodial parent; and

(2) Be based on specific descriptive
and numeric criteria and result in a
computation of the support obligation.

§309.110 What procedures governing
income withholding must a Tribe or
Tribal organization include in a
Tribal IV-D plan?

A Tribe or Tribal organization must
include in its Tribal IV-D plan copies

of Tribal laws providing for income
withholding in accordance with this
section.

(@) In the case of each noncustodial
parent against whom a support order is
or has been issued or modified under
the Tribal IV-D plan, or is being en-
forced under such plan, so much of his
or her income, as defined in §309.05,
must be withheld as is necessary to
comply with the order.

(b) In addition to the amount to be
withheld to pay the current month’s
obligation, the amount withheld must
include an amount to be applied toward
liquidation of any overdue support.

(c) The total amount to be withheld
under paragraphs (a) and (b) of this sec-
tion may not exceed the maximum
amount permitted under section 303(b)
of the Consumer Credit Protection Act
(15 U.S.C. 1673(b)), but may be set at a
lower amount.

(d) Income withholding must be car-
ried out in compliance with the proce-

§309.110

dural due process requirements estab-
lished by the Tribe or Tribal organiza-
tion.

(e) The Tribal 1V-D agency will
promptly refund amounts which have
been improperly withheld.

(f) The Tribal IV-D agency will
promptly terminate income with-
holding in cases where there is no
longer a current order for support and
all arrearages have been satisfied.

(g) If the employer fails to withhold
income in accordance with the provi-
sion of the income withholding order,
the employer will be liable for the ac-
cumulated amount the employer
should have withheld from the non-
custodial parent’s income.

(h) Income shall not be subject to
withholding in any case where:

(1) Either the custodial or noncusto-
dial parent demonstrates, and the tri-
bunal enters a finding, that there is
good cause not to require income with-
holding; or

(2) A signed written agreement is
reached between the noncustodial and
custodial parent, which provides for an
alternative arrangement, and is re-
viewed and entered into the record by
the tribunal.

(i) Where immediate income with-
holding is not in place, the income of
the noncustodial parent shall become
subject to withholding, at the earliest,
on the date on which the payments
which the noncustodial parent has
failed to make under a Tribal support
order are at least equal to the support
payable for one month.

() The only basis for contesting a
withholding is a mistake of fact, which
for purposes of this paragraph, means
an error in the amount of current or
overdue support or in the identity of
the alleged noncustodial parent.

(k) Tribal law must provide that the
employer is subject to a fine to be de-
termined under Tribal law for dis-
charging a noncustodial parent from
employment, refusing to employ, or
taking disciplinary action against any
noncustodial parent because of the
withholding.

() To initiate income withholding,
the Tribal 1V-D agency must send the
noncustodial parent’s employer a no-
tice using the standard Federal income
withholding form.
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(m) The Tribal 1V-D agency must al-
locate withheld amounts across mul-
tiple withholding orders to ensure that
in no case shall allocation result in a
withholding for one of the support obli-
gations not being implemented.

(n) The Tribal 1'V-D agency is respon-
sible for receiving and processing in-
come withholding orders from States,
Tribes, and other entities, and ensuring
orders are properly and promptly
served on employers within the Tribe’s
jurisdiction.

§309.115 What procedures governing
the distribution of child support
must a Tribe or Tribal organization
include in a Tribal IV-D plan?

A Tribe or Tribal organization must
specify in its Tribal IV-D plan proce-
dures for the distribution of child sup-
port collections in each Tribal IV-D
case, in accordance with this section.

(a) General Rule: The Tribal 1V-D
agency must, in a timely manner:

(1) Apply collections first to satisfy
current support obligations, except as
provided in paragraph (e) of this sec-
tion; and

(2) Pay all support collections to the
family unless the family is currently
receiving or formerly received assist-
ance from the Tribal TANF program
and there is an assignment of support
rights to the Tribe’s TANF agency, or
the Tribal IV-D agency has received a
request for assistance in collecting sup-
port on behalf of the family from a
State or Tribal 1V-D agency.

(b) Current Receipt of Tribal TANF: If
the family is currently receiving as-
sistance from the Tribal TANF pro-
gram and has assigned support rights
to the Tribe and:

(1) There is no request for assistance
in collecting support on behalf of the
family from a State or Tribal 1V-D
agency under §309.120 of this part, the
Tribal 1V-D agency may retain collec-
tions on behalf of the family, not to ex-
ceed the total amount of Tribal TANF
paid to the family. Any remaining col-
lections must be paid to ‘the family.

(2) There is a request for assistance
in collecting support on behalf of the
family from a State or Tribal 1V-D
agency under §9.120 of this part, the
Tribal 1V-D agency may retain collec-
tions, not to exceed the total amount
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of Tribal TANF paid to the family. Ex-
cept as provided in paragraph (f) of this
section, the Tribal 1V-D agency must
send any remaining collections, as ap-
propriate, to the requesting State 1V-D
agency for distribution under section
457 of the Act and 45 CFR 302.51 or
302.52, or to the requesting Tribal 1V-D
agency for distribution in accordance
with this section.

(c) Former Receipt of Tribal TANF: If
the family formerly received assistance
from the Tribal TANF program and
there is an assignment of support
rights to the Tribe and:

(1) There is no request for assistance
in collecting support from a State or
Tribal 1V-D agency under §309.120 of
this part, the Tribal IV-D agency must
pay current support and any arrearages
owed to the family to the family and
may then retain any excess collections,
not to exceed the total amount of Trib-
al TANF paid to the family. Any re-
maining collections must be paid to
the family.

(2) There is a request for assistance
in collecting support from a State or
Tribal 1V-D agency under §309.120 of
this part, the Tribal 1V-D agency must
send all support collected, as appro-
priate, to the requesting State IV-D
agency for distribution under section
457 of the Act or 45 CFR 302.51 or 303.52,
or to the requesting Tribal IV-D agen-
cy for distribution under this section,
except as provided in paragraph (f) of
this section.

(d) Requests for Assistance from State or
Tribal IV-D Agency: If there is no as-
signment of support rights to the Tribe
as a condition of receipt of Tribal
TANF and the Tribal IV-D agency has
received a request for assistance in col-
lecting support on behalf of the family
from a State or another Tribal 1VV-D
agency under §309.120 of this part, the
Tribal 1V-D agency must send all sup-
port collected to either the State IV-D
agency for distribution in accordance
with section 457 of the Act and 45 CFR
302.51 and 302.52, or to the Tribal I'V-D
agency for distribution under this sec-
tion, as appropriate, except as provided
in paragraph (f) of this section.

(e) Federal Income Tax Refund Offset
Collections: Any collections received
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