§16.240

testing is based on the reported ran-
dom positive rate for the entire indus-
try. All information used for this de-
termination is drawn from the drug
MIS reports required by this part. In
order to ensure reliability of the data,
the Commandant considers the quality
and completeness of the reported data,
may obtain additional information or
reports from marine employers, and
may make appropriate modifications
in calculating the industry random
positive rate. Each year, the Com-
mandant will publish in the FEDERAL
REGISTER the minimum annual per-
centage rate for random drug testing of
covered crewmembers. The new min-
imum annual percentage rate for ran-
dom drug testing will be applicable
starting January 1 of the calendar year
following publication.

(2) When the minimum annual per-
centage rate for random drug testing is
50 percent, the Commandant may lower
this rate to 25 percent of all covered
crewmembers if the Commandant de-
termines that the data received under
the reporting requirements of 46 CFR
16.500 for two consecutive calendar
years indicate that the positive rate is
less than 1.0 percent.

(3) When the minimum annual per-
centage rate for random drug testing is
25 percent, and the data received under
the reporting requirements of 46 CFR
16.500 for any calendar year indicate
that the positive rate is equal to or
greater than 1.0 percent, the Com-
mandant will increase the minimum
annual percentage rate for random
drug testing to 50 percent of all covered
crewmembers.

(9) Marine employers shall randomly
select a sufficient number of covered
crewmembers for testing during each
calendar year to equal an annual rate
not less than the minimum annual per-
centage rate for random drug testing
determined by the Commandant. If the
marine employer conducts random
drug testing through a consortium, the
number of crewmembers to be tested
may be calculated for each individual
marine employer or may be based on
the total number of covered crew-
members covered by the consortium
who are subject to random drug testing
at the same minimum annual percent-

46 CFR Ch. | (10-1-04 Edition)

age rate under this part or any DOT
drug testing rule.

(h) Each marine employer shall en-
sure that random drug tests conducted
under this part are unannounced and
that the dates for administering ran-
dom tests are spread reasonably
throughout the calendar year.

(i) If a given covered crewmember is
subject to random drug testing under
the drug testing rules of more than one
DOT agency for the same marine em-
ployer, the crewmember shall be sub-
ject to random drug testing at the per-
centage rate established for the cal-
endar year by the DOT agency regu-
lating more than 50 percent of the
crewmember’s function.

() If a marine employer is required
to conduct random drug testing under
the drug testing rules of more than one
DOT agency, the marine employer
may—

(1) Establish separate pools for ran-
dom selection, with each pool con-
taining the covered crewmembers who
are subject to testing at the same re-
quired rate; or

(2) Randomly select such crew-
members for testing at the highest per-
centage rate established for the cal-
endar year by any DOT agency to
which the marine employer is subject.

(k) An individual may not be engaged
or employed, including self-employ-
ment, on a vessel in a position as mas-
ter, operator, or person in charge for
which a license or merchant mariner’s
document is required by law or regula-
tion unless all crewmembers covered
by this section are subject to the ran-
dom testing requirements of this sec-
tion.

[CGD 90-014, 56 FR 31034, July 8, 1991, as
amended by 59 FR 62227, Dec. 2, 1994]

§16.240 Serious marine incident test-
ing requirements.

The marine employer shall ensure
that all persons directly involved in a
serious marine incident are chemically
tested for evidence of dangerous drugs
and alcohol in accordance with the re-
quirements of 46 CFR 4.06.
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