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comments published in the FEDERAL
REGISTER.

(b) Availability of comparable facility.
The Federal entity will not be required
to relocate until a comparable facility,
or modification to an existing facility,
is available in enough time to deter-
mine comparability, make adjust-
ments, and ensure a seamless handoff.
The factors to be considered in deter-
mining comparability include at least
communications throughput, system
reliability, operating costs, and oper-
ational capability as defined in this
part. These factors may not be appro-
priate to determine comparable facil-
ity for certain Federal Government
stations required to relocate, such as
radar systems.

(c) Frequency assignments eligible for
reimbursement. (1) Equipment modifica-
tion/Retuning. To the extent that a Fed-
eral entity that is required to relocate
is able to modify/retune its equipment
with the result that the modified
equipment provides operational capa-
bilities comparable with the original
system, reimbursement will be limited
to the marginal costs associated with
modification/retuning.

(2) Old assignments/new assignments.
Old assignments are those that were
authorized prior to October 17, 1998
(i.e., 216-220 MHz, 1432-1435 MHz, 1710-
1755 MHz, 2385-2390 MHz). New assign-
ments are those assignments in the af-
fected bands that were authorized after
October 17, 1998. New assignments in
the affected bands are not eligible for
reimbursement under these rules.

(3) Exempted Federal power agencies
and other exempted assignment. Fre-
quency assignments in the 1710—1755
MHz band that are exempt from re-
allocation requirements are not re-
quired to relocate and therefore are not
entitled to reimbursement under these
rules. Federal agencies may accept re-
imbursement for relocation costs of ex-
empted assignments in cases of vol-
untary relocation.

(4) Experimental stations. Frequency
assignments for experimental stations
or experimental testing stations are
not entitled to reimbursement under
this part. Reimbursement shall apply
to experimental stations that have
been certified for spectrum support
prior to October 17, 1998 by NTIA for
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stage 3 developmental tests under sec-
tion 10.3.1. of the NTIA Manual of Fed-
eral Regulations and Procedures for
Federal Radio Frequency Management.
This manual is available on NTIA’s
website at http://www.ntia.doc.gov/
osmhome/redbook/redbook.html. The man-
ual is also available from the U.S. Gov-
ernment Printing Office (S/N: 903-008-
0025-3).

(5) Certain other government stations.
Other exempted stations identified
under the 1995 Spectrum Reallocation
Final Report and the 1998 Spectrum
Reallocation Report are not required
to relocate and therefore are not enti-
tled to reimbursement under these
rules. These agencies may, however,
accept reimbursement for relocation
costs in cases of voluntary relocation.

(d) Sunset of reimbursement rights.
There is no sunset of reimbursement
rights for affected agencies.

(e) Authority. The rules set forth in
this subpart in no way affect what au-
thority, if any, has been delegated to
the Federal entity to negotiate or con-
tract on behalf of the United States.

§301.20 Definitions.

As used in this part:

(@) The term allocation means an
entry in the National Table of Fre-
quency Allocations (47 CFR 2.105) of a
given frequency band for the purpose of
its use by one or more
radiocommunication services, or the
radio astronomy service under speci-
fied conditions.

(b) The term assignment means au-
thorization for a Government radio
station to use a radio frequency or fre-
quencies or radio frequency channel or
channels under specified conditions.

(c) The term auction means the
competitve bidding process that Con-
gress authorized the Federal Commu-
nication Commission to use in Title VI
of the Omnibus Budget Reconciliation
Act of 1993 and the Balanced Budget
Act of 1997 for the reassignment and li-
censing of spectrum identified in
§301.10(a) for certain commercial radio-
based services.

(d) The term classified assignment
means a frequency assignment and in-
formation related to a frequency as-
signment that has been determined
pursuant to Executive Order 12958 or
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any predecessor order or successor ex-
ecutive order to require protection
against unauthorized disclosure and
that is marked as “confidential,” “se-
cret,” or “top secret” to indicate its
classified status when in documentary
form.

(e) The term Commission or FCC
means the Federal Communications
Commission.

(f) The term communications through-
put means the amount of information
transferred within the system for a
given amount of time. For digital sys-
tems, the communications throughput
is measured in bits per second (bps); for
analog systems, the communications
throughput is measured by the number
of voice, video or data channels.

(g) The term comparable facility
means that the replacement facility re-
stores the operational capabilities of
the original facility to an equal or su-
perior level taking into account at
least four factors: Communications
throughput, system reliability, oper-
ating costs, and operational capability.

(h) The term experimental station
means a station utilizing radio waves
in experiments with a view to the de-
velopment of science or technique.

(i) The term experimental testing sta-
tion refers to an experimental station
used for the evaluating or testing of
electronics equipment or systems, in-
cluding site selection and transmission
path surveys.

(J) The term Federal entity means any
department, agency or other instru-
mentality of the Federal Government
that utilizes a Government station au-
thorization obtained under section 305
of the Communications Act of 1934 (47
U.S.C. 305).

(k) The term in-kind means the value
of non-cash contributions provided by
non-Federal private parties. In-kind
contributions may be in the form of
real property, equipment, supplies and
other expendable property, and the
value of goods and services directly
benefitting and specifically identifiable
to the project or program.

() The term licensee refers to a per-
son awarded a license by the Federal
Communications Commission for use of
the bands identified in §301.10. The
transfer or assignment of a license does

§301.20

not change the time periods estab-
lished in these rules.

(m) The term marginal costs means
the costs that will be incurred by a
Federal entity to achieve comparable
capability of systems relocated to a
new frequency assignment or band or
otherwise modified. Specifically, mar-
ginal costs would include all engineer-
ing, equipment, software, site acquisi-
tion and construction costs, as well as
any legitimate and prudent transaction
expenses, including outside consult-
ants, and reasonable additional costs
incurred by the Federal entity that are
attributable to relocation, including
increased recurring costs associated
with the replacement facilities. Mar-
ginal costs would include costs related
to the need to achieve comparable ca-
pability when replacing, modifying or
reissuing equipment in order to relo-
cate when the systems that must be
procured or developed have increased
functionality due to technological
growth. Marginal costs do not include
costs related to optional increased
functionality that is independent of
the need to achieve comparable capa-
bility. To the extent that a Federal en-
tity needs to accelerate the introduc-
tion of systems and equipment to allow
for relocation earlier than the Federal
entity had planned, replacement costs
of the accelerated systems and equip-
ment shall be included in marginal
costs. Marginal costs would also in-
clude the costs of any modification or
replacement of equipment, software,
facilities, operating manuals, training
costs, or regulations that are attrib-
utable to relocation. Marginal costs
would not include costs related to rou-
tine upgrades and operating costs and
lifecycle replacements that would have
occurred absent the need to relocate
pursuant to these rules.

(n) The term mediation means a flexi-
ble and voluntary dispute resolution
procedure in which a specially trained
mediator facilitates negotiations to
reach a mutually agreeable resolution.
The mediator may not dictate a settle-
ment. The mediation process involves
one or more sessions in which counsel,
parties and the mediator participates,
and may continue over the period of
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time specified in this part. The medi-
ator can help the parties improve com-
munication, clarify interests, and
probe the strengths and weaknesses of
positions. The mediator can also iden-
tify areas of agreement and help gen-
erate options that lead to a settlement.

(0) The term NTIA means the Na-
tional Telecommunications and Infor-
mation Administration.

(p) The term operational costs means
the cost to operate and maintain the
Federal entity’s replacement facility.
New licensees would compensate Fed-
eral entities for any increased recur-
ring costs associated with the replace-
ment facilities for five years after relo-
cation. Such costs shall include, but
not be limited to, additional rental
payments and increased utility fees.

(g) The term operational capability
means the measure of a system’s abil-
ity to perform its validated functions
within doctrinal requirements, includ-
ing service, joint service, and allied
interoperability requirements with re-
lated systems.

(r) The term relocation refers to the
process of moving a system that is dis-
placed as a result of reallocation.

(s) The term sensitive assignment re-
fers to those assignments whose oper-
ations or technical parameters are not
releasable to the public under the Free-
dom of Information Act.

(t) The term system reliability means
the percentage of time information is
accurately transmitted within a sys-
tem. The reliability of a system is a
function of equipment failures (e.g.,
transmitters, feed lines, antennas, re-
ceivers and battery back-up power), the
availability of the frequency channel
given the propagation characteristics
(e.g., frequency, terrain, atmospheric
condition and noise), and equipment
sensitivity. System reliability also in-
cludes the ability of a radio-commu-
nications station to perform a required
function under stated conditions for a
stated period of time. System reli-
ability may involve three concepts: At-
taining a specified level of perform-
ance; the probability of achieving that
level; and maintaining that level for a
specified time. For digital systems,
system reliability shall be measured by
the percentage of time the bit error
rate (BER) exceeds a desired value; and
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for analog transmissions, this would be
measured by the percentage of time
that the received carrier-to-noise ratio
exceeds the receiver threshold.

Subpart B—Procedure for Reim-
bursement for Relocations
and Dispute Resolution

§301.100 Costs to relocate.

(a) Relocation costs. The licensee is
required to reimburse the Federal enti-
ty for all costs incurred as a result of
modification, retuning and/or reloca-
tion.

(b) Method of reimbursement. Reim-
bursement payments shall be made in
advance of relocation and may be in
cash or in-kind as agreed to by the af-
fected Federal entity. Any such pay-
ment in cash shall be deposited in the
account of such Federal entity in the
Treasury of the United States or in a
separate account as authorized by law.
If actual costs are less than the pay-
ments made, the Federal entity shall
refund the difference.

§301.110 Notification of
costs.

(@) NTIA shall provide the Federal
entity’s estimated marginal cost infor-
mation to the FCC at least 180 days
prior to the date on which the FCC
schedules an auction to commence.
Marginal costs, as defined in §301.20(l),
are the costs that will be incurred by a
Federal entity to achieve comparable
capability of systems relocated to a
new frequency assignment or band or
otherwise modified. Any Federal entity
that proposes to relocate, modify or
retune shall notify NTIA at least 240
days before the auction of the marginal
costs anticipated to be associated with
relocation or with modifications nec-
essary to accommodate prospective li-
censees. The information provided to
NTIA must also include the name and
telephone number of a person within
the Federal entity that can be con-
tacted by the auction winner or li-
censee.

(b) Unclassified assignments. NTIA will
provide the following information to
the FCC prior to the date on which the
FCC scheduled the auction to com-
mence with respect to unclassified
Government facilities:

marginal
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