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contain clear and convincing evidence 
of a valid authorized carrier change, as 
that term is defined in §§ 64.1150 
through 64.1160. The relevant govern-
mental agency will determine whether 
an unauthorized change, as defined by 
§ 64.1100(e), has occurred using such 
proof and any evidence supplied by the 
subscriber. Failure by the carrier to re-
spond or provide proof of verification 
will be presumed to be clear and con-
vincing evidence of a violation. 

(e) Election of forum. The Federal 
Communications Commission will not 
adjudicate a complaint filed pursuant 
to § 1.719 or §§ 1.720 through 1.736 of this 
chapter, involving an alleged unauthor-
ized change, as defined by § 64.1100(e), 
while a complaint based on the same 
set of facts is pending with a state 
commission. 

[65 FR 47692, Aug. 3, 2000, as amended at 68 
FR 19159, Apr. 18, 2003] 

§ 64.1160 Absolution procedures where 
the subscriber has not paid 
charges. 

(a) This section shall only apply after 
a subscriber has determined that an 
unauthorized change, as defined by 
§ 64.1100(e), has occurred and the sub-
scriber has not paid charges to the al-
legedly unauthorized carrier for service 
provided for 30 days, or a portion there-
of, after the unauthorized change oc-
curred. 

(b) An allegedly unauthorized carrier 
shall remove all charges incurred for 
service provided during the first 30 
days after the alleged unauthorized 
change occurred, as defined by 
§ 64.1100(e), from a subscriber’s bill 
upon notification that such unauthor-
ized change is alleged to have occurred. 

(c) An allegedly unauthorized carrier 
may challenge a subscriber’s allegation 
that an unauthorized change, as de-
fined by § 64.1100(e), occurred. An alleg-
edly unauthorized carrier choosing to 
challenge such allegation shall imme-
diately notify the complaining sub-
scriber that: the complaining sub-
scriber must file a complaint with a 
state commission that has opted to ad-
minister the FCC’s rules, pursuant to 
§ 64.1110, or the FCC within 30 days of 
either; the date of removal of charges 
from the complaining subscriber’s bill 
in accordance with paragraph (b) of 

this section or; the date the allegedly 
unauthorized carrier notifies the com-
plaining subscriber of the requirements 
of this paragraph, whichever is later; 
and a failure to file such a complaint 
within this 30-day time period will re-
sult in the charges removed pursuant 
to paragraph (b) of this section being 
reinstated on the subscriber’s bill and, 
consequently, the complaining sub-
scriber’s will only be entitled to rem-
edies for the alleged unauthorized 
change other than those provided for in 
§ 64.1140(b)(1). No allegedly unauthor-
ized carrier shall reinstate charges to a 
subscriber’s bill pursuant to the provi-
sions of this paragraph without first 
providing such subscriber with a rea-
sonable opportunity to demonstrate 
that the requisite complaint was time-
ly filed within the 30-day period de-
scribed in this paragraph. 

(d) If the relevant governmental 
agency determines after reasonable in-
vestigation that an unauthorized 
change, as defined by § 64.1100(e), has 
occurred, an order shall be issued pro-
viding that the subscriber is entitled to 
absolution from the charges incurred 
during the first 30 days after the unau-
thorized carrier change occurred, and 
neither the authorized or unauthorized 
carrier may pursue any collection 
against the subscriber for those 
charges. 

(e) If the subscriber has incurred 
charges for more than 30 days after the 
unauthorized carrier change, the unau-
thorized carrier must forward the bill-
ing information for such services to the 
authorized carrier, which may bill the 
subscriber for such services using ei-
ther of the following means: 

(1) The amount of the charge may be 
determined by a re-rating of the serv-
ices provided based on what the au-
thorized carrier would have charged 
the subscriber for the same services 
had an unauthorized change, as de-
scribed in § 64.1100(e), not occurred; or 

(2) The amount of the charge may be 
determined using a 50% Proxy Rate as 
follows: Upon receipt of billing infor-
mation from the unauthorized carrier, 
the authorized carrier may bill the sub-
scriber for 50% of the rate the unau-
thorized carrier would have charged 
the subscriber for the services pro-
vided. However, the subscriber shall 
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have the right to reject use of this 50% 
proxy method and require that the au-
thorized carrier perform a re-rating of 
the services provided, as described in 
paragraph (e)(1) of this section. 

(f) If the unauthorized carrier re-
ceived payment from the subscriber for 
services provided after the first 30 days 
after the unauthorized change oc-
curred, the obligations for payments 
and refunds provided for in § 64.1170 
shall apply to those payments. If the 
relevant governmental agency deter-
mines after reasonable investigation 
that the carrier change was authorized, 
the carrier may re-bill the subscriber 
for charges incurred. 

(g) When a LEC has assigned a sub-
scriber to a carrier without authoriza-
tion, and where the subscriber has not 
paid the unauthorized charges, the LEC 
shall switch the subscriber to the de-
sired carrier at no cost to the sub-
scriber, and shall also secure the re-
moval of the unauthorized charges 
from the subscriber’s bill in accordance 
with the procedures specified in para-
graphs (a) through (f) of this section. 

[65 FR 47692, Aug. 3, 2000, as amended at 68 
FR 19159, Apr. 18, 2003] 

§ 64.1170 Reimbursement procedures 
where the subscriber has paid 
charges. 

(a) The procedures in this section 
shall only apply after a subscriber has 
determined that an unauthorized 
change, as defined by § 64.1100(e), has 
occurred and the subscriber has paid 
charges to an allegedly unauthorized 
carrier. 

(b) If the relevant governmental 
agency determines after reasonable in-
vestigation that an unauthorized 
change, as defined by § 64.1100(e), has 
occurred, it shall issue an order direct-
ing the unauthorized carrier to forward 
to the authorized carrier the following, 
in addition to any appropriate state 
remedies: 

(1) An amount equal to 150% of all 
charges paid by the subscriber to the 
unauthorized carrier; and 

(2) Copies of any telephone bills 
issued from the unauthorized carrier to 
the subscriber. This order shall be sent 
to the subscriber, the unauthorized 
carrier, and the authorized carrier. 

(c) Within ten days of receipt of the 
amount provided for in paragraph (b)(1) 
of this section, the authorized carrier 
shall provide a refund or credit to the 
subscriber in the amount of 50% of all 
charges paid by the subscriber to the 
unauthorized carrier. The subscriber 
has the option of asking the authorized 
carrier to re-rate the unauthorized car-
rier’s charges based on the rates of the 
authorized carrier and, on behalf of the 
subscriber, seek an additional refund 
from the unauthorized carrier, to the 
extent that the re-rated amount ex-
ceeds the 50% of all charges paid by the 
subscriber to the unauthorized carrier. 
The authorized carrier shall also send 
notice to the relevant governmental 
agency that it has given a refund or 
credit to the subscriber. 

(d) If an authorized carrier incurs 
billing and collection expenses in col-
lecting charges from the unauthorized 
carrier, the unauthorized carrier shall 
reimburse the authorized carrier for 
reasonable expenses. 

(e) If the authorized carrier has not 
received payment from the unauthor-
ized carrier as required by paragraph 
(c) of this section, the authorized car-
rier is not required to provide any re-
fund or credit to the subscriber. The 
authorized carrier must, within 45 days 
of receiving an order as described in 
paragraph (b) of this section, inform 
the subscriber and the relevant govern-
mental agency that issued the order if 
the unauthorized carrier has failed to 
forward to it the appropriate charges, 
and also inform the subscriber of his or 
her right to pursue a claim against the 
unauthorized carrier for a refund of all 
charges paid to the unauthorized car-
rier. 

(f) Where possible, the properly au-
thorized carrier must reinstate the 
subscriber in any premium program in 
which that subscriber was enrolled 
prior to the unauthorized change, if the 
subscriber’s participation in that pro-
gram was terminated because of the 
unauthorized change. If the subscriber 
has paid charges to the unauthorized 
carrier, the properly authorized carrier 
shall also provide or restore to the sub-
scriber any premiums to which the sub-
scriber would have been entitled had 
the unauthorized change not occurred. 
The authorized carrier must comply 
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