32.103

(1) Payments based on the percentage
or stage of completion accomplished;

(2) Payments for partial deliveries
accepted by the Government;

(3) Partial payments for a contract
termination proposal; or

(4) Performance-based payments.

(c) Loan guarantees are made by Fed-
eral Reserve banks, on behalf of des-
ignated guaranteeing agencies, to en-
able contractors to obtain financing
from private sources under contracts
for the acquisition of supplies or serv-
ices for the national defense.

(d) Payments for accepted supplies
and services that are only a part of the
contract requirements (i.e., partial de-
liveries) are authorized under 41 U.S.C.
255 and 10 U.S.C. 2307. In accordance
with 5 CFR 1315.4(k), agencies must pay
for partial delivery of supplies or par-
tial performance of services unless spe-
cifically prohibited by the contract.
Although payments for partial deliv-
eries generally are treated as a method
of payment and not as a method of con-
tract financing, using partial delivery
payments can assist contractors to
participate in contracts without, or
with minimal, contract financing.
When appropriate, contract statements
of work and pricing arrangements must
permit acceptance and payment for
discrete portions of the work, as soon
as accepted (see 32.906(c)).

(e)(1) Progress payments based on a
percentage or stage of completion are
authorized by the statutes cited in
32.101.

(2) This type of progress payment
may be used as a payment method
under agency procedures. Agency pro-
cedures must ensure that payments are
commensurate with work accom-
plished, which meets the quality stand-
ards established under the contract.
Furthermore, progress payments may
not exceed 80 percent of the eligible
costs of work accomplished on
undefinitized contract actions.

(f) Performance-based payments are
contract financing payments made on
the basis of—

(1) Performance measured by objec-
tive, quantifiable methods;

(2) Accomplishment of
events; or

defined
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(3) Other quantifiable measures of re-
sults.

[48 FR 42328, Sept. 19, 1987, as amended at 52
FR 30077, Aug. 12, 1987; 60 FR 49711, Sept. 26,
1995; 62 FR 12706, Mar. 17, 1997; 66 FR 65355,
Dec. 18, 2001]

32.103 Progress payments under con-
struction contracts.

When satisfactory progress has not
been achieved by a contractor during
any period for which a progress pay-
ment is to be made, a percentage of the
progress payment may be retained.
Retainage should not be used as a sub-
stitute for good contract management,
and the contracting officer should not
withhold funds without cause. Deter-
minations to retain and the specific
amount to be withheld shall be made
by the contracting officer on a case-by-
case basis. Such decisions will be based
on the contracting officer’s assessment
of past performance and the likelihood
that such performance will continue.
The amount of retainage withheld shall
not exceed 10 percent of the approved
estimated amount in accordance with
the terms of the contract and may be
adjusted as the contract approaches
completion to recognize better than ex-
pected performance, the ability to rely
on alternative safeguards, and other
factors. Upon completion of all con-
tract requirements, retained amounts
shall be paid promptly.

[51 FR 19716, May 30, 1986, as amended at 60
FR 49711, Sept. 26, 1995]

32.104 Providing contract financing.

(a) Prudent contract financing can be
a useful working tool in Government
acquisition by expediting the perform-
ance of essential contracts. Con-
tracting officers must consider the cri-
teria in this part in determining
whether to include contract financing
in solicitations and contracts. Resolve
reasonable doubts by including con-
tract financing in the solicitation. The
contracting officer must—

(1) Provide Government financing
only to the extent actually needed for
prompt and efficient performance, con-
sidering the availability of private fi-
nancing and the probable impact on
working capital of the predelivery ex-
penditures and production lead-times
associated with the contract, or groups
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of contracts or orders (e.g., issued
under indefinite-delivery contracts,
basic ordering agreements, or their
equivalent);

(2) Administer contract financing so
as to aid, not impede, the acquisition;

(3) Avoid any undue risk of monetary
loss to the Government through the fi-
nancing;

(@) Include the form of contract fi-
nancing deemed to be in the Govern-
ment’s best interest in the solicitation
(see 32.106 and 32.113); and

(5) Monitor the contractor’s use of
the contract financing provided and
the contractor’s financial status.

(b) If the contractor is a small busi-
ness concern, the contracting officer
must give special attention to meeting
the contractor’s contract financing
need. However, a contractor’s receipt
of a certificate of competency from the
Small Business Administration has no
bearing on the contractor’s need for or
entitlement to contract financing.

(c) Subject to specific agency regula-
tions and paragraph (d) of this section,
the contracting officer—

(1) May provide customary contract
financing in accordance with 32.113;
and

(2) Must not provide unusual con-
tract financing except as authorized in
32.114.

(d) Unless otherwise authorized by
agency procedures, the contracting of-
ficer may provide contract financing in
the form of performance-based pay-
ments (see subpart 32.10) or customary
progress payments (see subpart 32.5) if
the following conditions are met:

(1) The contractor—

(i) Will not be able to bill for the first
delivery of products for a substantial
time after work must begin (normally 4
months or more for small business con-
cerns, and 6 months or more for oth-
ers), and will make expenditures for
contract performance during the
predelivery period that have a signifi-
cant impact on the contractor’s work-
ing capital; or

(ii) Demonstrates actual financial
need or the unavailability of private fi-
nancing.

(2) If the contractor is not a small
business concern—

(i) For an individual contract, the
contract price is $2 million or more; or

32.106

(i) For an indefinite-delivery con-
tract, a basic ordering agreement or a
similar ordering instrument, the con-
tracting officer expects the aggregate
value of orders or contracts that indi-
vidually exceed the simplified acquisi-
tion threshold to have a total value of
$2 million or more. The contracting of-
ficer must limit financing to those or-
ders or contracts that exceed the sim-
plified acquisition threshold.

(3) If the contractor is a small busi-
ness concern—

(i) For an individual contract, the
contract price exceeds the simplified
acquisition threshold; or

(if) For an indefinite-delivery con-
tract, a basic ordering agreement or a
similar ordering instrument, the con-
tracting officer expects the aggregate
value of orders or contracts to exceed
the simplified acquisition threshold.

[65 FR 16278, Mar. 27, 2000]

32.105

(a) Contract financing methods cov-
ered in this part are intended to be
self-liquidating through contract per-
formance. Consequently, agencies shall
only use the methods for financing of
contractor working capital, not for the
expansion of contractor-owned facili-
ties or the acquisition of fixed assets.
However, under loan guarantees, excep-
tions may be made for—

(1) Facilities expansion of a minor or
incidental nature, if a relatively small
part of the guaranteed loan is used for
the expansion and the contractor’s re-
payment would not be delayed or im-
paired; or

(2) Other instances of facilities ex-
pansion for which contract financing is
appropriate under agency procedures.

(b) The limitations in this section do
not apply to contracts under which fa-
cilities are being acquired for Govern-
ment ownership.

Uses of contract financing.

32.106 Order of preference.

The contracting officer must con-
sider the following order of preference
when a contractor requests contract fi-
nancing, unless an exception would be
in the Government’s best interest in a
specific case:

(a) Private financing without Gov-
ernment guarantee. It is not intended,
however, that the contracting officer
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