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Office of the Secretary of Transportation § 10.61

Subpart F—Procedures for Recon-
sidering Decisions not to 
Grant Access to or Amend 
Records

§ 10.51 General. 
(a) Each officer or employee of the 

Department who, upon a request by a 
member of the public for a record 
under this part, makes a determination 
that access is not to be granted or who 
determines not to amend a record in a 
requested manner, gives a written 
statement of the reasons for that de-
termination to the person making the 
request and indicates the name and 
title or position of each person respon-
sible for the denial of such request and 
the procedure for appeal within the De-
partment. 

(b) Any person: 
(1) Who has been given a determina-

tion pursuant to paragraph (a) of this 
section, that access will not be grant-
ed; or 

(2) Who has been informed that an 
amendment to a requested record will 
not be made; may apply to the Admin-
istrator concerned, or in the case of the 
Office of the Secretary, to the General 
Counsel for review of that decision. A 
determination that access will not be 
granted or a record amended is not ad-
ministratively final for the purposes of 
judicial review unless it was made by 
the Administrator concerned or his or 
her delegee, or the General Counsel or 
his or her delegee, as the case may be. 
Upon a determination that an appeal 
will be denied, the requester is in-
formed in writing of the reasons for the 
determination, and the names and ti-
tles or positions of each person respon-
sible for the determination, and that 
the determination may be appealed to 
the District Court of the United States 
in the district in which the complain-
ant resides, or has his or her principal 
place of business, or in which the 
records are located, or in the District 
of Columbia. 

(c) Each application for review must 
be made in writing and must include 
all information and arguments relied 
upon by the person making the re-
quest, and be submitted within 30 days 
of the date of the initial denial; excep-
tions to this time period are permitted 
for good reason. 

(d) Upon a determination that a re-
quest for the correction of a record will 
be denied, the requester is informed 
that he may file a concise statement in 
accordance with § 10.45. 

(e) Each application for review must 
indicate that it is an appeal from a de-
nial of a request made under the Pri-
vacy Act. The envelope in which the 
application is sent should be marked 
prominently with the words ‘‘Privacy 
Act.’’ If these requirements are not 
met, the time limits described in § 10.43 
do not begin to run until the applica-
tion has been identified by an employee 
of the Department as an application 
under the Privacy Act and has been re-
ceived by the appropriate office. 

(f) The Administrator concerned, or 
the General Counsel, as the case may 
be, may require the person making the 
request to furnish additional informa-
tion, or proof of factual allegations, 
and may order other proceedings ap-
propriate in the circumstances. The de-
cision of the Administrator concerned, 
or the General Counsel, as the case 
may be, as to the availability of the 
record or whether to amend the record 
is administratively final. 

(g) The decision by the Adminis-
trator concerned, or the General Coun-
sel, as the case may be, not to disclose 
a record under this part is considered a 
determination for the purposes of sec-
tion 552a(g) of title 5, United States 
Code, ‘‘Civil Remedies.’’

(h) Any final decision by an Adminis-
trator or his/her delegate not to grant 
access to or amend a record under this 
part is subject to concurrence by the 
General Counsel or his or her delegate. 

[45 FR 8993, Feb. 11, 1980, as amended at 62 
FR 23667, May 1, 1997]

Subpart G—Exemptions
§ 10.61 General exemptions. 

(a) The Assistant Secretary for Ad-
ministration, with regard to the Inves-
tigations Divisions; the Federal Avia-
tion Administrator, with regard to the 
FAA’s Investigative Record System 
(DOT/FAA 815) and also with regard to 
the police functions of the National 
Capital Airport Police; and the Com-
mandant of U.S. Coast Guard, with re-
gard to the Intelligence and Security 
Division, may exempt from any part of 
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the Act and this part except sub-
sections (b), (c)(1) and (2), (e)(4)(A) 
through (F), (e)(6), (7), (9), (10), and (11), 
and (i) of the Act, and implementing 
§§ 10.35, 10.23(a) and (b), 10.21(d)(1) 
through (6), 10.81, 10.83, and 10.85, any 
systems of records, or portions thereof, 
which they maintain which consist 
wholly of; 

(1) Information compiled for the pur-
pose of identifying individual criminal 
offenders and alleged offenders and 
consisting only of identifying data and 
notations of arrests, the nature and 
disposition of criminal charges, sen-
tencing, confinement, release, and pa-
role and probation status; 

(2) Information compiled for the pur-
pose of a criminal investigation, in-
cluding reports of informants and in-
vestigators, and associated with an 
identifiable individual; or 

(3) Reports identifiable to an indi-
vidual compiled at any stage of the 
process of enforcement of the criminal 
laws from arrest or indictment through 
release from supervision. 

(b) The requirements (including gen-
eral notice) of sections 553(b)(1), (2) and 
(3), and (c) and (e) of title 5, United 
States Code, will be met by publication 
in appendix A to this part, which must, 
at a minimum, specify: 

(1) The name of the system; and 
(2) The specific provisions of the Act 

from which the system is to be exempt-
ed and the reasons therefor. 

(c) Any decision to exempt a system 
of records under this section is subject 
to concurrence by the General Counsel. 

(d) Any person may petition the Sec-
retary in accordance with the provi-
sions of part 5 of this title, to institute 
a rulemaking proceeding for the 
amendment or repeal of any exemp-
tions established under this section. 

[45 FR 8993, Feb. 11, 1980, as amended at 58 
FR 67697, Dec. 22, 1993]

§ 10.63 Specific exemptions. 
The Secretary or his or her delegee, 

in the case of the Office of the Sec-
retary; or the Administrator or his or 
deluge, in the case of an operating ad-
ministration; or the Inspector General 
or his or her deluge, in the case of the 
Office of Inspector General, may ex-
empt any system of records that is 
maintained by the Office of the Sec-

retary, an operating administration, or 
the Office of Inspector General, as the 
case may be, from subsections (c)(3), 
(d), (e)(1), (e)(4)(G), (H), and (I), and (f) 
of the Act and implementing §§ 10.23(c); 
10.35(b); 10.41; 10.43; 10.45; 10.21(a) and 
10.21(d)(6), (7), and (8), under the fol-
lowing conditions: 

(a) The system of records must con-
sist of: 

(1) Records subject to the provisions 
of section 552(b)(1) of title 5, United 
States Code; 

(2) Investigatory material compiled 
for law enforcement purposes, other 
than material within the scope of 
§ 10.61(a)(2): Provided, however, That if 
any individual is denied any right, 
privilege, or benefit to which that indi-
vidual would otherwise be entitled by 
Federal law, or for which that indi-
vidual would otherwise be eligible, as a 
result of the maintenance of such ma-
terial, such material is provided to 
such individual, except to the extent 
that the disclosure of such material 
would reveal the identity of a source 
who furnished information to the Gov-
ernment under an express promise that 
the identity of the source would be 
held in confidence, or, prior to Sep-
tember 27, 1975, the effective date of 
the Privacy Act of 1974, under an im-
plied promise that the identity of the 
source would be held in confidence; 

(3) Records maintained in connection 
with providing protective services to 
the President of the United States or 
other individuals pursuant to section 
3056 of title 18, United States Code; 

(4) Records required by statute to be 
maintained and used solely as statis-
tical records; 

(5) Investigatory material compiled 
solely for the purpose of determining 
suitability, eligibility, or qualifica-
tions for Federal civilian employment, 
military service, Federal contracts, or 
access to classified information, but 
only to the extent that the disclosure 
of such material would reveal the iden-
tity of a source who furnished informa-
tion to the Government under an ex-
press promise that the identity of the 
source would be held in confidence, or, 
prior to September 27, 1975, the effec-
tive date of the Privacy Act of 1974, 
under an implied promise that the 

VerDate jul<14>2003 10:44 Oct 26, 2004 Jkt 203205 PO 00000 Frm 00092 Fmt 8010 Sfmt 8010 Y:\SGML\203205T.XXX 203205T


