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interchange of equipment or to main-
tain and execute such agreements. Nor
shall this exemption be construed to
affect existing Class Ill railroad “pro-
tections” in the case of boxcars.

(b) Conditions. Carriers must continue
to comply with Board accounting and
reporting requirements. All railroad
tariffs pertaining to the transportation
of these miscellaneous commodities
will no longer apply. This exemption
shall remain in effect, unless modified
or revoked by a subsequent order of
this Board.

[48 FR 24901, June 3, 1983, as amended at 48
FR 33306, July 21, 1983; 48 FR 55744, Dec. 15,
1983; 54 FR 51402, Dec. 15, 1989; 56 FR 31547,
July 11, 1991; 58 FR 4356, Jan. 14, 1993; 58 FR
27951, May 12, 1993; 58 FR 43818, Aug. 18, 1993;
58 FR 53434, Oct. 15, 1993; 59 FR 51134, Oct. 7,
1994; 59 FR 59663, Nov. 18, 1994; 59 FR 63926,
Dec. 12, 1994; 60 FR 26840, May 19, 1995; 60 FR
38281, July 26, 1995; 61 FR 7426, Feb. 28, 1996;
61 FR 47446, Sept. 9, 1996; 61 FR 66231, Dec. 17,
1996; 63 FR 19665, Apr. 21, 1998]

§1039.12 Long and short haul trans-
portation exemption.

(@) AIll rates and charges for rail
transportation are exempt from the
provisions of 49 U.S.C. 10726 to the ex-
tent that:

(1) Board approval or consideration
before the effective date of these rates
and charges is not required; and

(2) Section 10707 will not apply to
rates to the extent that they are chal-
lenged on the basis of alleged viola-
tions of section 10726.

(b) This exemption does not extend to
review by the Board upon the filing of
a formal complaint alleging a violation
of section 10726. Board review will,
however, be subject to the following
conditions:

(1) A showing that a rate violates
section 10726 will not create a presump-
tion that the higher rate is unreason-
ably high, and

(2) A finding by the Board that a rate
or charge violates the provisions of sec-
tion 10726 will not, absent a specific
showing of damages, afford a basis for
an award of reparations.

[48 FR 9649, Mar. 8, 1983]
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§1039.13 Rail intermodal transpor-
tation exemption.
See Part 1090.
[52 FR 23660, June 24, 1987]
§1039.14 Boxcar transportation ex-

emptions and rules.

(@) The Rail transportation of all
commodities in boxcars is exempt from
the provisions of 49 U.S.C. subtitle IV
except as otherwise provided in this
section.

(b) The Board retains jurisdiction in
the following areas:

(1) Car hire and car service.

(2) Mandatory interchange of equip-
ment.

(3) Reciprocal switching or joint use
of terminal facilities.

(4) Car supply.

(5) Freight car pooling agreements.

(6) Freight rates applicable to boxcar
traffic originating or terminating at an
industry facility served physically by a
Class Il rail carrier, to the extent pro-
vided in paragraphs (c)(4) and (c)(5) of
this section.

(c)(1) Except as provided in paragraph
(c)(2) of this section, carriers are au-
thorized to take the following actions
with respect to boxcar equipment use:

(i) Assess charges for empty move-
ment of cars where movements are
made at the request of the car owner,
the Association of American Railroads,
or the Board. The empty mileage
charge is subject to a maximum of 35
cents per mile, as adjusted for inflation
or deflation using the rail cost adjust-
ment factors published periodically by
the Board in Ex Parte No. 290 (Sub-No.
2), Railroad Cost Recovery Procedures. In
applying those factors, the figure of 35
cents will be treated as having been in
effect on October 1, 1982.

(ii) Store empty cars and reclaim car
hire payments beginning at the expira-
tion of a 72-hour grace period after the
car is made empty.

(iii) Negotiate bilateral agreements
governing car hire rates, empty move-
ments, and storage.

(2) The authorization in paragraphs
(c)(1) (i) and (ii) of this section will not
apply to excluded carriers, as defined
in paragraph (c)(2)(i) of this section,
nor will it apply to any boxcar which,
on December 30, 1983, was owned or
leased by a carrier which then would



