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limited liquidity, even with substantial
other current assets (such as accounts re-
ceivable or inventory), may warrant a short-
term payment plan. Respondent’s income
statement also will be reviewed to determine
whether a payment plan is appropriate.

3. Many companies are able to continue in
business for extended periods of time with a
small or negative net worth, and many re-
spondents have paid substantial civil pen-
alties in installments even though net worth
was negative. For this reason, negative net
worth alone does not always warrant reduc-
tion of a proposed penalty or even, in the ab-
sence of factors discussed above, a payment
plan.

4. In general, an installment payment plan
may be justified where reduction of a pro-
posed penalty is not, but the appropriateness
of either (or both) will depend on the cir-
cumstances of the case. The length of a pay-
ment plan should be as short as possible, but
the plan may consider seasonal fluctuations
in a company’s income if the company’s
business is seasonal (e.g., swimming pool
chemical sales, fireworks sales) or if the
company has documented specific reasons
for current non-liquidity.

5. Evidence of financial condition is used
only to decrease a penalty, and not to in-
crease it.

E. Penalty Increases for Prior Violations

The baseline penalty presumes an absence
of prior violations. If prior violations exist,
generally they will serve to increase a pro-
posed penalty. The general standards for in-
creasing a baseline proposed penalty on the
basis of prior violations are as follows:

1. For each prior civil or criminal enforce-
ment case—25% increase over the pre-miti-
gation recommended penalty.

2. For each prior ticket—10% increase over
the pre-mitigation recommended penalty.

3. A baseline proposed penalty will not be
increased more than 100% on the basis of
prior violations.

4. A case or ticket of prior violations initi-
ated in a calendar year more than six years
before the calendar year in which the cur-
rent case is initiated normally will not be
considered in determining a proposed pen-
alty for the current violation(s).

F. Penalty Increases for Use of Expired
Exemptions

Adjustments to the base line figures for
use of expired exemptions can be made de-
pending on how much material has been
shipped during the period between the expi-
ration date and the renewal date. If the com-
pany previously has been found to have oper-
ated under an expired exemption, the pen-
alty is normally doubled. If the company has
been previously cited for other violations,
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the penalty generally will be increased by
about 25%.

[Amdt. 107-33, 60 FR 12141, Mar. 6, 1995, as
amended by Amdt. 107-40, 62 FR 2972, 2977,
Jan. 21, 1997; 62 FR 51556, Oct. 1, 1997; 65 FR
58618, Sept. 29, 2000; 66 FR 45180, Aug. 28, 2001;
68 FR 52848, 52855, Sept. 8, 2003; 69 FR 54044,
Sept. 7, 2004]

Subpart E—Designation of Ap-
proval and Certification
Agencies

§107.401 Purpose and scope.

(a) This subpart establishes proce-
dures for the designation of agencies to
issue approval certificates and certifi-
cations for types of packagings de-
signed, manufactured, tested, or main-
tained in conformance with the re-
quirements of this subchapter, sub-
chapter C of this chapter, and stand-
ards set forth in the United Nations
(U.N.) Recommendations (Transport of
Dangerous Goods). Except for certifi-
cations of compliance with U.N. pack-
aging standards, this subpart does not
apply unless made applicable by a rule
in subchapter C of this chapter.

(b) The Associate Administrator may
issue approval certificates and certifi-
cations addressed in paragraph (a) of
this section.

[Amdt. 107-31, 50 FR 10062, Mar. 13, 1985, as
amended by Amdt. 107-23, 56 FR 66157, Dec.
20, 1991; 66 FR 45377, Aug. 28, 2001]

§107.402 Application for designation
as an approval or certification
agency.

(a) Any organization or person seek-
ing designation as an approval or cer-
tification agency shall apply in writing
to the Associate Administrator for
Hazardous Materials Safety (DHM-32),
Department of Transportation, 400 Sev-
enth Street, SW., Washington DC 20590-
0001. Alternatively, the application
with any attached supporting docu-
mentation in an appropriate format
may be submitted by facsimile (fax) to:
(202) 366-3753 or (202) 366-3308 or by elec-
tronic mail (e-mail) to: Approv-
als@rspa.dot.gov. Each application must
be signed and certified to be correct by
the applicant or, if the applicant is an
organization, by an authorized officer



Research and Special Programs Admin., DOT

or official representative of the organi-
zation. Any false statement or rep-
resentation, or the knowing and willful
concealment of a material fact, may
subject the applicant to prosecution
under the provisions of 18 U.S.C. 1001,
result in the denial or termination of a
designation.

(b) Each application for designation
must be in English and include the fol-
lowing information:

(1) Name and address of the appli-
cant, including place of incorporation
if a corporation. In addition, if the ap-
plicant is not a resident of the United
States, the name and address of a per-
manent resident of the United States
designated in accordance with §105.40
to serve as agent for service of process.

(2) If the applicant’s principal place
of business is in a country other than
the United States, a copy of the des-
ignation from the Competent Author-
ity of that country delegating to the
applicant an approval or designated
agency authority for the type of pack-
aging for which a DOT designation is
sought, and a statement that the Com-
petent Authority also delegates similar
authority to U.S. Citizens or organiza-
tions having designations under this
subpart from the RSPA.

(3) A listing, by DOT specification (or
exemption) number, or U.N. designa-
tion, of the types of packagings for
which approval authority is sought.

(4) A personnel qualifications plan
listing the qualifications that the ap-
plicant will require of each person to
be used in the performance of each
packaging approval or certification
function. As a minimum, these quali-
fications must include:

(i) The ability to review and evaluate
design drawings, design and stress cal-
culations;

(i) A knowledge of the applicable
regulations of subchapter C of this
chapter and, when applicable, U.N.
standards; and

(iii) The ability to conduct or mon-
itor and evaluate test procedures and
results; and

(iv) The ability to review and evalu-
ate the qualifications of materials and
fabrication procedures.

(5) A statement that the applicant
will perform its functions independent

51

§107.404

of the manufacturers and owners of the
packagings concerned.

(6) A statement that the applicant
will allow the Associate Administrator
or his representative to inspect its
records and facilities in so far as they
relate to the approval or certification
of specification packagings and shall
cooperate in the conduct of such in-
spections.

(c) The applicant shall furnish any
additional information relevant to the
applicant’s qualifications, if requested
by the Associate Administrator.

[Amdt. 107-13, 50 FR 10062, Mar. 13, 1985; 50
FR 16089, Apr. 24, 1985, as amended by Amdt.
107-22, 55 FR 39978, Oct. 1, 1990; Amdt. 107-23,
56 FR 66157, Dec. 20, 1991; 66 FR 45377, Aug. 28,
2001; 67 FR 61011, Sept. 27, 2002]

§107.403 Designation
agencies.

of approval

(a) If the Associate Administrator de-
termines that an application contains
all the required information, the appli-
cant is sent a letter of designation and
assigned an identification code.

(b) If the Associate Administrator de-
termines that an application does not
contain all the required information,
the application is denied and the appli-
cant is sent a written notice con-
taining all the reasons for the denial.

(c) Within 30 days of an initial denial
of an application under paragraph (b)
of this section, the applicant may file
an amended application. If after con-
sidering the amended application, the
Associate Administrator determines
that it should be denied, he notifies the
applicant, and the denial constitutes
the final action of the Associate Ad-
ministrator on the application. Within
60 days of receipt of the final denial the
applicant may appeal the denial to the
Administrator, RSPA, setting forth in
writing where the Associate Adminis-
trator for Hazardous Materials Safety
erred in this determination.

[Amdt. 107-13, 50 FR 10062, Mar. 13, 1985, as
amended by Amdt. 107-23, 56 FR 66157, Dec.
20, 1991; Amdt. 107-32, 59 FR 49131, Sept. 26,
1994; 66 FR 45377, Aug. 28, 2001]

§107.404 Conditions of designation.

(a) Each designation made under this
subpart contains the following condi-
tions:



