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expedite the hearing or aid in the dis-
position of an issue raised therein. 

(c) The Chief Counsel has the burden 
of providing the facts alleged in the no-
tice of investigation and may offer 
such relevant information as may be 
necessary fully to inform the presiding 
officer as to the matter concerned. 

(d) The respondent may appear and 
be heard on his or her own behalf or 
through counsel of his or her choice. 
The respondent or his or her counsel 
may offer relevant information, includ-
ing testimony which he or she believes 
should be considered in defense of the 
allegations or which may bear on the 
remedial action being sought, and con-
duct such cross-examination as may be 
required for a full disclosure of the ma-
terial facts. 

(e) At the conclusion of the hearing 
or as soon thereafter as the hearing of-
ficer shall provide, the parties may file 
proposed findings and conclusions, to-
gether with supporting reasons there-
for. 

§ 209.211 Presiding officer’s decision. 

(a) After consideration of evidence, 
the presiding officer may dismiss the 
notice of investigation or issue a com-
pliance order. The decision of the pre-
siding officer will include a statement 
of findings and conclusions as well as 
the reasons therefor on all material 
issues of fact, law, and discretion. 

(b) A compliance order issued under 
this section is effective twenty (20) 
days from service on the respondent 
unless otherwise provided therein. 

§ 209.213 Appeal. 

(a) Any party aggrieved by a pre-
siding officer’s decision may file an ap-
peal with the Administrator. The ap-
peal must be filed within twenty (20) 
days after service of the presiding offi-
cer’s decision. 

(b) Prior to rendering a final deter-
mination on an appeal, the Adminis-
trator may remand the case for further 
proceedings before the hearing officer. 

(c) The filing of an appeal does not 
stay the effectiveness of a compliance 
order unless the Administrator ex-
pressly so provides. 

§ 209.215 Time limitation. 
A proceeding for the issuance of a 

compliance order under the Federal 
Railroad Safety Act of 1970, as amend-
ed, shall be completed within twelve 
(12) months after issuance of the notice 
of investigation. 

Subpart D—Disqualification 
Procedures 

SOURCE: 54 FR 42907, Oct. 18, 1989, unless 
otherwise noted. 

§ 209.301 Purpose and scope. 
(a) This subpart prescribes the rules 

of practice for administrative pro-
ceedings relating to the determination 
of an individual’s fitness for per-
forming safety-sensitive functions 
under section 209(f) of the Federal Rail-
road Safety Act of 1970 (45 U.S.C. 
438(f)). 

(b) The purpose of this subpart is to 
prevent accidents and casualties in 
railroad operations that result from 
the presence in the work force of rail-
road employees, including managers 
and supervisors, and agents of railroads 
who have demonstrated their unfitness 
to perform the safety-sensitive func-
tions described in § 209.303 by violating 
any rule, regulation, order or standard 
prescribed by FRA. Employees and 
agents who evidence such unfitness 
may be disqualified, under specified 
terms and conditions, temporarily or 
permanently, from performing such 
safety-sensitive functions. 

(c) This subpart does not preempt a 
railroad from initiating disciplinary 
proceedings and imposing disciplinary 
sanctions against its employees, in-
cluding managers and supervisors, 
under its collective bargaining agree-
ments or in the normal and customary 
manner. Disqualification determina-
tions made under this subpart shall 
have no effect on prior or subsequent 
disciplinary actions taken against such 
employees by railroads. 

§ 209.303 Coverage. 
This subpart applies to the following 

individuals: 
(a) Railroad employees who are as-

signed to perform service subject to the 
Hours of Service Act (45 U.S.C. 61–64b) 
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during a duty tour, whether or not the 
person has performed or is currently 
performing such service, and any per-
son who performs such service. 

(b) Railroad employees or agents 
who: 

(1) Inspect, install, repair, or main-
tain track and roadbed; 

(2) Inspect, repair or maintain, loco-
motives, passenger cars, and freight 
cars; 

(3) Conduct training and testing of 
employees when the training or testing 
is required by the FRA’s safety regula-
tions; or 

(c) Railroad managers, supervisors, 
or agents when they: 

(1) Perform the safety-sensitive func-
tions listed in paragraphs (a) and (b) of 
this section; 

(2) Supervise and otherwise direct the 
performance of the safety-sensitive 
functions listed in paragraphs (a) and 
(b) of this section; or 

(3) Are in a position to direct the 
commission of violations of any of the 
requirements of parts 213 through 236 of 
this title. 

§ 209.305 Notice of proposed disquali-
fication. 

(a) FRA, through the Chief Counsel, 
begins a disqualification proceeding by 
serving a notice of proposed disquali-
fication on the respondent charging 
him or her with having violated one or 
more rules, regulations, orders, or 
standards promulgated by FRA, which 
render the respondent unfit to perform 
safety-sensitive functions described in 
§ 209.303. 

(b) The notice of proposed disquali-
fication issued under this section shall 
contain: 

(1) A statement of the rule(s), regula-
tion(s), order(s), or standard(s) that the 
respondent is alleged to have violated; 

(2) A statement of the factual allega-
tions that form the basis of the initial 
determination that the respondent is 
not fit to perform safety-sensitive 
functions; 

(3) A statement of the effective date, 
duration, and other conditions, if any, 
of the disqualification order; 

(4) A statement of the respondent’s 
right to answer the charges in writing 
and furnish affidavits and any other 

documentary evidence in support of the 
answer; 

(5) A statement of the respondent’s 
right to make an informal response to 
the Chief Counsel; 

(6) A statement of the respondent’s 
right to request a hearing and the pro-
cedures for requesting a hearing; 

(7) A statement of the respondent’s 
right to counsel or other designated 
representative; and 

(8) Notice of the consequences of the 
respondent’s failure to take any of the 
actions described in § 209.307(a). 

(c) The Chief Counsel shall enclose 
with the notice of proposed disquali-
fication a copy of the material that is 
relied on in support of the charges. 
Nothing in this section precludes the 
Chief Counsel from presenting at a sub-
sequent hearing under § 209.321 any evi-
dence of the charges set forth in the 
notice that the Chief Counsel acquires 
after service thereof on the respondent. 
The Chief Counsel, however, shall serve 
a copy of any such evidence on the re-
spondent at or before the prehearing 
conference required under § 209.319. 
Failure to furnish such evidence to re-
spondent at or before the prehearing 
conference bars its introduction at the 
hearing. 

(d) The Chief Counsel shall provide a 
copy of the notice of proposed disquali-
fication to the railroad that employs 
the respondent. 

§ 209.307 Reply. 

(a) Within 30 days after receipt of the 
notice of proposed disqualification 
issued under § 209.305, the respondent 
shall reply in writing to the charges. 
The respondent may furnish affidavits 
and any other documentary evidence in 
support of the reply. Further, the re-
spondent may elect to— 

(1) Stipulate to the charges and con-
sent to the imposition of the disquali-
fication order under the conditions set 
forth in the notice; 

(2) Make an informal response as pro-
vided in § 209.309; or 

(3) Request a hearing as provided in 
§ 209.311. 

(b) The Chief Counsel may extend the 
reply period for good cause shown, pro-
vided the request for extension is 
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