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(b) The Administrator’s decision to 
increase or decrease the minimum an-
nual percentage rate for random alco-
hol testing is based on the violation 
rate for the entire industry. All infor-
mation used for the determination is 
drawn from the alcohol MIS reports re-
quired by this part. In order to ensure 
reliability of the data, the Adminis-
trator considers the quality and com-
pleteness of the reported data, may ob-
tain additional information or reports 
from employers, and may make appro-
priate modifications in calculating the 
industry violation rate. Each year, the 
Administrator will publish in the FED-
ERAL REGISTER the minimum annual 
percentage rate for random alcohol 
testing of covered employees. The new 
minimum annual percentage rate for 
random alcohol testing will be applica-
ble starting January 1 of the calendar 
year following publication. 

(c)(1) When the minimum annual per-
centage rate for random alcohol test-
ing is 25 percent or more, the Adminis-
trator may lower this rate to 10 per-
cent of all covered employees if the Ad-
ministrator determines that the data 
received under the reporting require-
ments of § 219.800 for two consecutive 
calendar years indicate that the viola-
tion rate is less than 0.5 percent. 

(2) When the minimum annual per-
centage rate for random alcohol test-
ing is 50 percent, the Administrator 
may lower this rate to 25 percent of all 
covered employees if the Adminis-
trator determines that the data re-
ceived under the reporting require-
ments of § 219.800 for two consecutive 
calendar years indicate that the viola-
tion rate is less than 1.0 percent but 
equal to or greater than 0.5 percent. 

(d)(1) When the minimum annual per-
centage rate for random alcohol test-
ing is 10 percent, and the data received 
under the reporting requirements of 
§ 219.800 for that calendar year indicate 
that the violation rate is equal to or 
greater than 0.5 percent, but less than 
1.0 percent, the Administrator will in-
crease the minimum annual percentage 
rate for random alcohol testing to 25 
percent of all covered employees. 

(2) When the minimum annual per-
centage rate for random alcohol test-
ing is 25 percent or less, and the data 
received under the reporting require-

ments of § 219.800 for any calendar year 
indicate that the violation rate is 
equal to or greater than 1.0 percent, 
the Administrator will increase the 
minimum annual percentage rate for 
random alcohol testing to 50 percent of 
all covered employees. 

(e) The railroad must randomly se-
lect and test a sufficient number of 
covered employees for testing during 
each calendar year to equal an annual 
rate not less than the minimum annual 
percentage rate for random alcohol 
testing determined by the Adminis-
trator. If the railroad conducts random 
alcohol testing through a consortium, 
the number of employees to be tested 
may be calculated for each individual 
employer or may be based on the total 
number of covered employees covered 
by the consortium who are subject to 
random testing at the same minimum 
annual percentage rate under this part 
or any DOT agency alcohol testing 
rule. 

(f) If a railroad is required to conduct 
random alcohol testing under the alco-
hol testing rules of more than one DOT 
agency, the railroad may— 

(1) Establish separate pools for ran-
dom selection, with each pool con-
taining the covered employees who are 
subject to testing at the same required 
rate; or 

(2) Randomly select such employees 
for testing at the highest percentage 
rate established for the calendar year 
by any DOT agency to which the rail-
road is subject. 

[66 FR 41973, Aug. 9, 2001, as amended at 68 
FR 75464, Dec. 31, 2003] 

§ 219.609 Participation in alcohol test-
ing. 

A railroad must, under the condi-
tions specified in this subpart and sub-
part H of this part, require a covered 
employee selected through the random 
testing program to cooperate in breath 
testing to determine compliance with 
§ 219.101, and the employee must pro-
vide the required breath and complete 
the required paperwork and certifi-
cations. Compliance by the employee 
may be excused only in the case of a 
documented medical or family emer-
gency. 
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