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resubmit the program with the nec-
essary revisions will be considered a 
failure to implement a program under 
this part. 

(1) The Administrator will inform the 
railroad in writing whether its revised 
program conforms with this part. 

(2) If the program does not conform, 
the railroad shall resubmit its pro-
gram. 

(e) A railroad that intends to materi-
ally modify its program after receiving 
initial FRA approval shall submit a de-
scription of how it intends to modify 
the program in conformity with the 
specific requirements of this part at 
least 30 days prior to implementing 
such a change. 

(1) A modification is material if it 
would affect the program’s conform-
ance with this part. 

(2) The modification submission shall 
contain a description that conforms 
with the pertinent portion of the proce-
dures contained in appendix B. 

(3) The modification submission will 
be handled in accordance with the pro-
cedures of paragraphs (c) and (d) of this 
section as though it were a new pro-
gram. 

[56 FR 28254, June 19, 1991, as amended at 64 
FR 60990, Nov. 8, 1999] 

§ 240.104 Criteria for determining 
whether movement of roadway 
maintenance equipment or a dual 
purpose vehicle requires a certified 
locomotive engineer. 

(a) A railroad is not required to use a 
certified locomotive engineer to per-
form the following functions: 

(1) Operate specialized roadway 
maintenance equipment; or 

(2) Operate a dual purpose vehicle 
that is: 

(i) Being operated in conjunction 
with roadway maintenance and related 
maintenance of way functions, includ-
ing traveling to and from the work 
site; 

(ii) Moving under authority of rail-
road operating rules designated for the 
movement of roadway maintenance 
equipment that ensure the protection 
of such equipment from train move-
ments; and 

(iii) Being operated by an individual 
trained and qualified in accordance 

with §§ 214.341, 214.343, and 214.355 of 
this chapter. 

(b) A railroad is required to use a cer-
tified locomotive engineer when oper-
ating a dual purpose vehicle other than 
in accordance with paragraph (a)(2) of 
this section. 

[64 FR 60990, Nov. 8, 1999] 

§ 240.105 Criteria for selection of des-
ignated supervisors of locomotive 
engineers. 

(a) Each railroad’s program shall in-
clude criteria and procedures for imple-
menting this section. 

(b) The railroad shall examine any 
person it is considering for qualifica-
tion as a supervisor of locomotive engi-
neers to determine that he or she: 

(1) Knows and understands the re-
quirements of this part; 

(2) Can appropriately test and evalu-
ate the knowledge and skills of loco-
motive engineers; 

(3) Has the necessary supervisory ex-
perience to prescribe appropriate reme-
dial action for any noted deficiencies 
in the training, knowledge or skills of 
a person seeking to obtain or retain 
certification; and 

(4) Is a certified engineer who is 
qualified on the physical characteris-
tics of the portion of the railroad on 
which that person will perform the du-
ties of a Designated Supervisor of Lo-
comotive Engineers. 

(c) If a railroad does not have any 
Designated Supervisors of Locomotive 
Engineers, and wishes to hire one, the 
chief operating officer of the railroad 
shall make a determination in writing 
that the Designated Supervisor of Lo-
comotive Engineers designate pos-
sesses the necessary performance skills 
in accordance with § 240.127. This deter-
mination shall take into account any 
special operating characteristics which 
are unique to that railroad. 

[56 FR 28254, June 19, 1991, as amended at 64 
FR 60990, Nov. 8, 1999] 

§ 240.107 Criteria for designation of 
classes of service. 

(a) Each railroad’s program shall 
state which of the three classes of serv-
ice, provided for in paragraph (b) of 
this section, that it will cover. 
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(b) A railroad may issue certificates 
for any or all of the following classes of 
service: 

(1) Train service engineers, 
(2) Locomotive servicing engineers, 

and 
(3) Student engineers. 
(c) The following operational con-

straints apply to each class of service: 
(1) Train service engineers may oper-

ate locomotives singly or in multiples 
and may move them with or without 
cars coupled to them; 

(2) Locomotive servicing engineers 
may operate locomotives singly or in 
multiples but may not move them with 
cars coupled to them; and 

(3) Student engineers may operate 
only under direct and immediate super-
vision of an instructor engineer. 

(d) Each railroad is authorized to im-
pose additional conditions or oper-
ational restrictions on the service an 
engineer may perform beyond those 
identified in this section provided 
those conditions or restrictions are not 
inconsistent with this part. 

§ 240.109 General criteria for eligi-
bility based on prior safety conduct. 

(a) Each railroad’s program shall in-
clude criteria and procedures to imple-
ment this section. 

(b) A railroad shall evaluate the prior 
safety conduct of any person it is con-
sidering for qualification as a loco-
motive engineer and the program shall 
require that a person is ineligible if the 
person has an adverse record of prior 
safety conduct as provided for in 
§ 240.115, § 240.117, or § 240.119. 

(c) The program shall require evalua-
tion of data which reflect the person’s 
prior safety conduct as a railroad em-
ployee and the person’s prior safety 
conduct as an operator of a motor vehi-
cle, provided that there is relevant 
prior conduct. The information to be 
evaluated shall include: 

(1) The relevant data furnished from 
the evaluating railroad’s own records, 
if the person was previously an em-
ployee of that railroad; 

(2) The relevant data furnished by 
any other railroad formerly employing 
the person; and 

(3) The relevant data furnished by 
any governmental agency with perti-
nent motor vehicle driving records. 

(d) The railroad’s process for evalu-
ating information concerning prior 
safety conduct shall be designed to 
conform wherever necessary with the 
procedural requirements of § 240.111, 
§ 240.113, § 240.115, § 240.117, § 240.119, and 
§ 240.217. 

(e) When eva1uating a person’s motor 
vehicle driving record or a person’s 
railroad employment record, a railroad 
shall not consider information con-
cerning motor vehicle driving incidents 
or prior railroad safety conduct that 

(1) Occurred prior to the effective 
date of this rule; or 

(2) Occurred at a time other than 
that specifically provided for in 
§ 240.115, § 240.117 or § 240.119 of this sub-
part. 

(f) A railroad’s program shall provide 
a candidate for certification or recer-
tification a reasonable opportunity to 
review and comment in writing on any 
record which contains information con-
cerning the person’s prior safety con-
duct, including information pertinent 
to determinations required under 
§ 240.119 of this subpart, if the railroad 
believes the record contains informa-
tion that could be sufficient to render 
the person ineligible for certification 
under this subpart. 

(g) The opportunity for comment 
shall be afforded to the person prior to 
the railroad’s rendering its eligibility 
decision based on that information. 
Any responsive comment furnished 
shall be retained by the railroad in ac-
cordance with § 240.215 of this part. 

(h) The program shall include a 
method for a person to advise the rail-
road that he or she has never been a 
railroad employee or obtained a license 
to drive a motor vehicle. Nothing in 
this section shall be construed as im-
posing a duty or requirement that a 
person have prior railroad employment 
experience or obtain a motor vehicle 
driver’s license in order to become a 
certified locomotive engineer. 

(i) Nothing in this section, § 240.111, 
or § 240.113 shall be construed to pre-
vent persons subject to this part from 
entering into an agreement that re-
sults in a railroad’s obtaining the in-
formation needed for compliance with 
this subpart in a different manner than 
that prescribed in § 240.111 or § 240.113. 
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