§240.215

(b) In making this determination, a
railroad shall have written documenta-
tion showing that:

(1) The person completed a training
program that complies with §240.123 of
this part;

(2) The person demonstrated his or
her knowledge and skills by achieving
a passing grade under the testing and
evaluation procedures of that training
program; and

(3) A qualified Designated Supervisor
of Locomotive Engineers has deter-
mined that the person is familiar with
the physical characteristics of the rail-
road or its pertinent segments.

[56 FR 28254, June 19, 1991, as amended at 64
FR 60992, Nov. 8, 1999]

§240.215 Retaining information sup-
porting determinations.

(a) After the pertinent date in para-
graphs (e), (f) or (g) of §240.201, a rail-
road that issues, denies, or revokes a
certificate after making the deter-
minations required under §240.203 shall
maintain a record for each certified en-
gineer or applicant for certification
that contains the information the rail-
road relied on in making the deter-
minations.

(b) The information concerning eligi-
bility that the railroad shall retain in-
cludes:

(1) Any relevant data from the rail-
road’s records concerning the person’s
prior safety conduct;

(2) Any relevant data furnished by
another railroad;

(3) Any relevant data furnished by a
governmental agency concerning the
person’s motor vehicle driving record;
and

(4) Any relevant data furnished by
the person seeking certification con-
cerning his or her eligibility.

(¢) The information concerning vVi-
sion and hearing acuity that the rail-
road shall retain includes:

(1) The relevant test results data con-
cerning acuity; and,

(2) If applicable, the relevant data
concerning the professional opinion of
the railroad’s medical examiner on the
adequacy of the person’s acuity.

(d) The information concerning dem-
onstrated knowledge that the railroad
shall retain includes:
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(1) Any relevant data from the rail-
road’s records concerning the person’s
success or failure of the passage of
knowledge test(s); and

(2) A sample copy of the written
knowledge test or tests administered.

(e) The information concerning dem-
onstrated performance skills that the
railroad shall retain includes:

(1) The relevant data from the rail-
road’s records concerning the person’s
success or failure on the performance
skills test(s) that documents the rel-
evant operating facts on which the
evaluation is based including the obser-
vations and evaluation of the des-
ignated supervisor of locomotive engi-
neers;

(2) If a railroad relies on the use of a
locomotive operations simulator to
conduct the performance skills testing
required under this part, the relevant
data from the railroad’s records con-
cerning the person’s success or failure
on the performance skills test(s) that
documents the relevant operating facts
on which the determination was based
including the observations and evalua-
tion of the designated supervisor of lo-
comotive engineers; and;

(3) The relevant data from the rail-
road’s records concerning the person’s
success or failure on tests the railroad
performed to monitor the engineer’s
operating performance in accordance
with §240.129.

(f) If a railroad is relying on success-
ful completion of an approved training
program conducted by another entity,
the relying railroad shall maintain a
record for each certified engineer that
contains the relevant data furnished by
the training entity concerning the per-
son’s demonstration of knowledge and
performance skills and relied on by the
railroad in making its determinations.

(g) If a railroad is relying on a cer-
tification decision initially made by
another railroad, the relying railroad
shall maintain a record for each cer-
tified engineer that contains the rel-
evant data furnished by the other rail-
road which it relied on in making its
determinations.

(h) All records required under this
section shall be retained for a period of
six years from the date of the certifi-
cation, recertification, denial or rev-
ocation decision and shall be made
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available to FRA representatives upon
request during normal business hours.

(i) It shall be unlawful for any rail-
road to knowingly or any individual to
willfully:

(1) Make, cause to be made, or par-
ticipate in the making of a false entry
on the record(s) required by this sec-
tion; or

(2) Otherwise falsify such records
through material misstatement, omis-
sion, or mutilation.

(J) Nothing in this section precludes a
railroad from maintaining the informa-
tion required to be retained under this
section in an electronic format pro-
vided that:

(1) The railroad adequately limits
and controls those who have access to
such information;

(2) The railroad employs a system for
data storage that permits reasonable
access and retrieval of the information
in usable format when requested to fur-
nish data by FRA representatives; and

(3) Information retrieved from the
system can be easily produced in a
printed format which can be readily
provided to FRA representatives and
authenticated by a designated rep-
resentative of the railroad as a true
and accurate copy of the railroad’s
records if requested to do so by FRA
representatives.

[56 FR 28254, June 19, 1991, as amended at 58
FR 19003, Apr. 9, 1993]

§240.217 Time limitations for making
determinations.

(a) After the pertinent date in para-
graph (e), (f) or (g) of §240.201, a rail-
road shall not certify or recertify a
person as a qualified locomotive engi-
neer in any class of train or engine
service, if the railroad is making:

(1) A determination concerning eligi-
bility and the eligibility data being re-
lied on were furnished more than 366
days before the date of the railroad’s
certification decision;

(2) A determination concerning vis-
ual and hearing acuity and the medical
examination being relied on was con-
ducted more than 366 days before the
date of the railroad’s recertification
decision;

(3) A determination concerning dem-
onstrated knowledge and the knowl-
edge examination being relied on was

§240.219

conducted more than 366 days before
the date of the railroad’s certification
decision; or

(4) A determination concerning dem-
onstrated performance skills and the
performance skill testing being relied
on was conducted more than 366 days
before the date of the railroad’s certifi-
cation decision;

(b) The time limitations of paragraph
(a) of this section do not apply to a
railroad that is making a certification
decision in reliance on determinations
made by another railroad in accord-
ance with paragraph (c)(2) of this sec-
tion, §240.227, or §240.229.

(c) Except as provided in §240.201 con-
cerning implementation dates for ini-
tial certification decisions and para-
graph (b) of this section, no railroad
shall:

(1) Certify a person as a qualified lo-
comotive engineer for an interval of
more than 36 months; or

(2) Rely on a certification issued by
another railroad that is more than 36
months old.

(d) Except as provided for in §240.201
concerning initial implementation of
the program, a railroad shall issue each
person designated as a certified loco-
motive engineer a certificate that com-
plies with §240.223 no later than 30 days
from the date of its decision to certify
or recertify that person.

[56 FR 28254, June 19, 1991, as amended at 58
FR 19003, Apr. 9, 1993; 60 FR 53137, Oct. 12,
1995; 64 FR 60992, Nov. 8, 1999]

§240.219 Denial of certification.

(@) A railroad shall notify a can-
didate for certification or recertifi-
cation of information known to the
railroad that forms the basis for deny-
ing the person certification and provide
the person a reasonable opportunity to
explain or rebut that adverse informa-
tion in writing prior to denying certifi-
cation.

(b) This section does not require fur-
ther opportunity to comment if the
railroad’s denial is based solely on fac-
tors addressed by §§240.115, 240.117, and
240.119 and the opportunity to com-
ment afforded by those sections has
been provided.

(c) If it denies a person certification
or recertification, a railroad shall no-
tify the person of the adverse decision
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